THE BANKING LAW JOURNAL 


DEVOTED TO THE LAW OF BANKING AND 
NEGOTIABLE PAPER 


JOHN EDSON BRADY, EDITOR 


Vo., XLII FEBRUARY, 1925 No. 2 


CHECK DRAWN IN LEAD PENCIL—RAISED FROM $5 TO $500— 
BANK LIABLE 

Just how careless a bank depositor may be in the matter of drawing 
and signing checks and still hold the bank liable for any loss that occurs 
is brought out in the recent Texas decision, Glasscock v. First National 
Bank of San Angelo, which is published in full among the legal decisions 
in this issue. 

It appeared in this case that the plaintiff kept a checking account in 
the defendant bank in which a sum exceeding $500 stood to her credit. 
She directed her son-in-law to draw a check payable to his order for 
$5.00. He used a lead pencil in drawing the check and left a space, 
eapable of being filled in, on the line where the written amount ap- 
peared. The plaintiff, nevertheless, signed the check. When com- 
pleted, the check appeared as follows: © 


San Angelo, Tex., 9/12, 1916. 
The First National Bank: 
Pay to M. J. Rose or order 
OR ae bee ES 2 Oe Bee ee 


Mrs. W. A. Glasscock. 


Before presenting the check, the payee erased the figures $5.00 and 
substituted $500.00 in their stead. He wrote in the word ‘‘hundred’’ 
after the word ‘‘five,’’ thus turning the check into what appeared to 
be a valid order for $500. He presented it to the bank and received 
the cash on it. 

In this action, it was held that the bank was liable to the plaintiff 
for the loss resulting from the raising of the check. The court points out 
in its opinion that there is a conflict among the courts of the different 
states as to the liability in a case of this kind, but holds that the more 
sound principle is found in those cases which place the liability upon 
the drawee bank. These decisions are based on the theory that the loss 
cannot be placed on the drawer for the reason that the drawer’s negli- 
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gence was not the proximate cause of the loss. The proximate cause of 
the loss in such a case is the wrongful act of alteration. 

The court follows the decision of the United States Circuit Court of 
Appeals in Exchange National Bank v. Bank of Little Rock, 58 Fed. 
Rep. 140, where the following reasoning appeared: 


“*It will not do to say that every one whose negligence invites an- 
other to commit. a crime is liable to a third party for the loss the latter 
sustains thereby. One who, by carelessly leaving a pile of shavings near 
his house, invites another to commit the crime of arson that results in 
the burning of his neighbor’s buildings, is not liable to his neighbor for 
that loss. The farmer who negligently turns his horse into the highway, 
and thereby invites a thief to steal it, does not thereby lose title to his 
horse when an innocent purchaser has bought him of the thief. Nor is 
there, in our opinion, any sound reason why the liability of the maker 
of a promissory note or bill of exchange, complete in itself when issued, 
but subsequently . . . raised without his knowledge or authority, 
should be measured by the facility with which a third person has com- 
mitted the crime of forgery upon it, or why he should be held liable for 
the loss resulting from such a forgery. The altered contract is not his 
contract. His representation was not that the forged contract was his, 
but that the original contract was his, and the rule caveat emptor makes 
it the duty of the purchaser when he buys it, and not of the maker, to 
then see that it is genuine.’’ 


REESE 


PERSON INTRODUCING DEPOSITOR TO BANK NOT RESPON- 

SIBLE FOR LOSSES CAUSED BY DEPOSITOR’S FRAUD 

A bank is not safe in relying upon the honesty and integrity of a 
person, though he is introduced by a depositor well known to the bank. 
If the depositor acts in good faith and has no reason to believe that the 
person who is introduced is dishonest, the bank will not be permitted to 
hold the depositor responsible for losses which it sustains through the 
fraud of the person introduced. 

This conclusion was reached in a California decision, involving a 
rather unusual statement of facts, Faulkner v. Bank of Italy, which is 
published in full among the banking decisions in this issue. 

It appeared that the plaintiffs, W. J. Faulkner and his wife, had a 
deposit in their joint names in the Bank of Italy at Santa Rosa, Cal. 
Faulkner was employed at the Sonoma State Home. In May, 1922, a 
man named E. C. Reilly, also became an employee of that institution. 
In the latter part of May, Reilly told Faulkner that he had a check for 
$872.90 which he wished to have cashed and asked Faulkner to in- 
troduce him at the defendant bank. Faulkner took Reilly to the bank 
and introduced him to the cashier. 

Reilly, who did most of the talking, explained that he was about to 
depart on a vacation and would need money for his expenses. He also 
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stated that he might wish Faulkner to make deposits for him while he 
was away. 

The cashier thereupon opened a joint account in the names of 
Faulkner and Reilly, in which Reilly deposited his check after indorsing 
it. Reilly then drew a check against the new account for $650, which 
the bank cashed. Upon receiving the money, Reilly disappeared and was 
not thereafter heard from. The check for $872.90, which he deposited 
and which was drawn on the Anglo California Trust Company at San 
Francisco, was returned by the drawee bank for lack of funds. The 
defendant bank then charged the amount against the joint account 
standing in the names of the plaintiffs and the plaintiffs brought this 
action against the bank. It appeared that Faulkner had acted entirely 
in good faith and was innocent of any knowledge that Reilly would, or 
intended to, defraud the bank. 

The court held that the plaintiffs were entitled to recover. The 
court said: 


‘We have been cited to no authorities which hold that the mere in- 
troduction of a prospective depositor to the officials of a bank renders the 
one performing that function liable on account of any checks presented 
to the bank by the person so introduced or liable for any overdrafts or 
illegal withdrawal of the funds of the bank made by such person. 
Faulkner did not indorse the check. It does not appear that he ever 
saw the check, and there is nothing in the testimony showing any rep- 
resentations whatever by him in relation thereto.”’ 


It will be noted that the court points out that Faulkner did not in- 
dorse the check which Reilly deposited. It would have been a wise 
precaution on the part of the bank to have secured that indorsement. 


CREE ELS 


BANK EXERCISING ORDINARY CARE NOT LIABLE FOR 
LOSS OF CONTENTS OF SAFE DEPOSIT BOX 


Cases dealing with the liability of banks renting safe deposit boxes 
for loss of the contents of such boxes are constantly being decided. It 
is commonly held that a bank renting such boxes is a bailee for hire, 
and as such, is required to exercise ordinary care in safeguarding the 
contents of the boxes. Ordinary care is usually defined as that degree 
of care which an ordinarily prudent person would bestow upon his own 
property of a like description. The standard of ordinary care varies 
somewhat according to circumstances. The location of a bank, for in- 
stance, may have a distinct bearing upon its liability. A bank located 
in a small community has not the same facilities that bank’s located in 
large cities have, and cannot reasonably be expected to take the same 
precautions in caring for property placed in safe deposit boxes that 
city banks would be required to take. It can only be held to the exercise 
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of such care as is customarily exercised by banks located in towns of 
the same size and character. This point is well illustrated by a recent 
decision of the Supreme Court of Tennessee. The case is Young v. 
First National Bank of Oneida, 265 S. W. Rep. 681. 

The action was brought to recover from the defendant bank the value 
of eight Liberty bonds of the face value of $50 each, which were stolen 
by burglars from a safe deposit box which the plaintiff rented from the 
bank, and for which he paid a réntal of $1.50 per year. The bank is 
located in Oneida, Tenn., a town having about 1,000 inhabitants. At 
the time of the theft, the bank carried on its business in a frame build- 
ing consisting of two rooms, the main banking room and the directors’ 
room. The directors’ room was in the rear of the main banking room, 
and was connected with it by a door. There were windows in the rear 
wall of the directors’ room. The safe deposit boxes were inside the 
bank’s vault, which was located in the main banking room. The vault 
was constructed of brick, and had walls about 18 inches thick. Its door 
was made of steel. 

The bank did not employ a night watchman, nor was it equipped with 
a burglar alarm. At the time of the robbery, it was not customary for 
banks of the defendant’s size, in towns similar to Oneida to employ 
night watchmen or to have burglar alarms. The electric lights in the 
bank were kept burning at night as long as the town’s electric light 
plant was operated. The plant was sometimes operated throughout the 
entire night, but was usually closed down about 11 p. m. The bank 
building, vault, and safe deposit boxes were as strong and nearly 
as safe against burglars as were the buildings, vaults, and safe de- 
dosit boxes of other banks similar to the defendant bank and located 
in towns of the size of Oneida. 

The defendant bank did not advertise that its vault or safe deposit 
boxes were burglar proof. On the contrary, it was its custom to advise 
persons renting the boxes not to put negotiable securities in them. It 
did not appear, however, that the plaintiff was ever given this warning. 
Some time after the plaintiff placed his Liberty bonds, which were 
coupon bonds, in his box, the bank learned that they were being kept 
there, but it did not suggest that he remove them. Some of the de- 
fendant’s officers kept valuable papers and bonds in some of the bank’s 
safe deposit boxes, but the bank itself kept its cash, notes, and securities 
in a screw door steel safe inside of the vault. 

It was held that the plaintiff was not entitled to recover, for the 
reason that the bank had exercised the degree of care and diligence 
required of it as a bailee for hire, and could not, therefore, be held liable 
for the loss. In so holding, the court said: 


‘‘The very question we have under consideration was presented for 
decision to the District Court of Appeal of the First District of Cali- 
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fornia in the case of Webber v. Bank of Tracy (Civ. 4626) 225 P. 41, 
41 Banking Law Journal 658, on February 28, 1924; hearing denied by 
Supreme Court April 28, 1924. The facts in that case were very similar 
to the facts in the instant cause. The court in that case, discussing the 
legal principles involved, said: 

‘¢ «The relation between these parties was that of bailor and bailee. 
The defendant was a bailee for hire. It devolved upon defendant to 
use ordinary care in the safeguarding of plaintiff’s property. Cussen 
v. Southern California Savings Bank, 133 Cal. 534, 65 P. 1099, 85 Am. 
St. Rep. 221. In the absence of any stipulation between the parties, the 
limit of a bailee’s obligation is the exercise of ordinary care, and he 
cannot be said to be an insurer of the property against theft, if he has 
exercised such care. Perera v. Panama Pacific International Exposition 
Co., 179 Cal. 68, 175 P. 454; Copelin v. Berlin Dye Works, ete., Co., 
168 Cal. 715, 144 P. 961, L. R. A. 1915C, 712. In general it may be 
said that a bailee is required to exercise that degree of care which an 
ordinarily prudent person bestows upon his own property of a like de- 
scription. The standard of ordinary care must, of necessity, vary with 
time and place, since what might be ordinary care at certain times and 
in certain localities might, at different times and at other places, amount 
to but slight care. The influence of custom and business must also be 
considered in determining what is ordinary care, as in certain businesses 
or trades disposition may be made of property or goods by a man of 
ordinary prudence which, under other circumstances, would certainly 
be open to the charge of gross negligence. Moreover, what would be the 
exercise of ordinary care with regard to articles of a certain kind might 
be far from such with regard to those of a different sort. When one is 
wanting in the exercise of ordinary care, he is said to be guilty of or- 
dinary negligence. 

‘* “Tt would seem that the ordinary care required of a bank in a 
ease like this is that the construction of the bank building and the 
methods of protection and the general conduct of its business should 
conform to those of banks in similar communities. Chilberg v. Stand- 
ard Furniture Co., 63 Wash. 414, 115 P. 837, 34 L. R. A. (N. 8S.) 1079.’ ”’ 


TRUST COMPANY ENTITLED TO POSSESSION OF BOND 
FOUND IN SAFE DEPOSIT DEPARTMENT 

An interesting and unusual question was recently discussed by the 
Court of Appeals of Kentucky in the case of Silcott v. Louisville Trust 
Co., 265 S. W. Rep. 612. It concerned the right of a trust company to 
the custody of a bond found by a renter of a safe deposit box in a part 
of the building used by the company’s safety vault department. It was 
held that the trust company rather than the finder was entitled to the 
custody of the bond. 

The safety vault department of the Louisville Trust Company, al- 
though located upon the same floor with, and immediately adjoining its 
general offices, cannot be entered through those offices. It can be en- 
tered only through a separate door, which is kept locked, and is opened 
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by an attendant only when admission is desired by a customer. For the 
convenience of those who use safe deposit boxes, the trust company 
maintains a number of small private rooms located directly behind the 
vault. It was on the floor of one of these rooms that the bond in ques- 
tion, a Liberty bond of the par value of $1,000, was found by a cus- 
tomer who had entered the vault department for the purpose of using 
his own box. The finder delivered the bond to an employee of the trust 
company and subsequently brought this action to compel the trust com- 
pany to surrender the bond to him. The plaintiff alleged that when he 
delivered the bond to the defendant’s employee, the latter agreed that 
the bond would be returned to the plaintiff within six months if the 
owner was not discovered within that time. After the expiration of six 
months; the plaintiff demanded the return of the bond but the defendant 
refused to give it up. 

The defendant contended that when the bond was discovered it was 
in the defendant’s possession and in the care and keeping of the de- 
fendant for the benefit of the owner, and that the defendant was en- 
titled to hold the bond for the use and benefit of the real owner, when- 
ever he should be found. The court found this contention to be correct, 
and, therefore, affirmed a judgment for the defendant. The reasons for 
the decision are fully stated in the following paragraphs quoted from 
the court’s opinion: 


‘‘The rule is that when a chattel is discovered at such a place, and 
under such circumstances, as indicate the owner has involuntarily or 
accidentally parted with its custody, the finder has the right of custody 
as against all others except the owner, and especially where the chattel 
is found at a public place such as a hotel, a bank, or business house, 
where the public generally is invited and expected to be; in such cir- 
cumstances the proprietor of the premises occupies no relationship of 
agent or fiduciary toward the owner, and the right of custody of the 
finder is therefore superior to his. But here the bond was found in a 
private room of the safety vault department of a trust company—a room 
to which there was admitted only a limited class of persons, that is, such 
persons as were patrons of that department and had boxes in the safety 
vault. They were in every sense customers of the trust company, and 
that company was at all times in a broad sense the custodian of such 
valuables as they might have in their boxes. It might be said they were 
joint custodians, for it is alleged and undenied that to get into one of 
those boxes it was necessary to use two keys, one committed to the 
custody of the rentor of the box, and the other retained in the custody 
of the company, so that it required their joint action not only to enter 
the box rented by the customer, but it required the voluntary act of 
the company through its agents to enable even a customer to get into 
that compartment or to get into his own box, or the private rooms pro- 
vided for such customers. From the allegations of the answer, there- 
fore it must be true almost beyond peradventure that any chattel found 
in one of these private rooms, access to which was had only by persons 
renting boxes, must have been the property of one of the trust com- 





THE BANKING LAW JOURNAL 87 


pany’s customers, and that any property, whether left in the customer’s 
box, or left in this private room, was in a true sense in the custody of 
the trust company as the agent of its customers, or that at least it oc- 
cupied toward its customer some fiducial relationship which imposed 
upon it the duty of caring for his property, whether the owner was 
known or unknown. 

‘‘We find then that the bond when found or discovered by ap- 
pellant, (plaintiff), while not in the actual custody of the owner, was 
in such a place as imposed a duty upon the trust company to preserve the 
property of its customer. That is in the absence of the actual custody 
of the owner, the trust company was in custody of it for the benefit of 
the owner, although the owner was not known, but was known to be a 
person to whom it owed a duty. 

‘‘When the trust company, not knowing who the owner was, but 
knowing that it owed to the owner who was its customer a duty, and so 
knowing, acquired the actual custody of the bond from the finder, it 
being the representative of the owner, whoever he may be, and owing to 
him a duty which the finder did not owe, was entitled to the custody as 
against the finder, because, owing such duty, it represented the owner, 
and its custody as such fiduciary might properly be deemed the custody 
of the owner himself.’’ 


REE ERE 


MUNICIPAL BONDS PAYABLE OUT OF PARTICULAR FUND 
ARE NON-NEGOTIABLE 


The Negotiable Instruments Act provides that an instrument to be 
negotiable must contain an unconditional promise or order to pay a 
sum certain in money. The act further provides that an unqualified 
order or promise to pay is unconditional within the meaning of the act, 
though coupled with an indication of a particular fund out of which 
reimbursement is to be made, but that an order or promise to pay only 
out of a particular fund is not unconditional. 

Under these provisions, local improvement bonds issued by a city, 
payable out of funds realized from assessments of the property benefited 
by the improvements have been held non-negotiable by the Supreme 
Court of Washington. The case in which the court so held is Manker 
v. American Savings Bank & Trust Co., 230 Pac. Rep. 406. 

The bonds in question were issued by the city of Seattle. They pro- 
vided that the holders should have no claim against the city, except from 
the special assessment made for the improvement for which the bonds 
were issued. The bonds also contained the following provision: 


“The city of Seattle . . . hereby promises to pay . . . or 
bearer . . . out of the fund established by ordinance No. 36562 of 
said city, and known as local improvement fund district No. 3032, and 
not otherwise.’’ 


The plaintiff was the owner of two of the bonds, which he kept in 
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a safe deposit box in a bank at Vashon, Wash. The bonds were stolen 
from the box, and subsequently came into the possession of the de- 
fendant bank, which purchased them in the due course of business. A 
question then arose as to whether the city of Seattle should pay the 
bonds to the plaintiff or to the bank. This was the question to be de- 
termined in this action, and the determination of the question depended 
upon whether the bonds were negotiable instruments. 

It was held that under the sections of the Negotiable Instruments 
Act referred to above, the bonds were non-negotiable, for the reason 
that they contained no unconditional promise to pay, and that the plain- 
tiff, from whom the bonds were stolen, was entitled to them rather than 
the bank, which came into possession of them through a chain of 
transfers from the thief. A judgment for the bank was, therefore, re- 
versed. 

The bank argued that the bonds should be held negotiable as a mat- 
ter of public policy because a contrary decision would destroy the market 
value of similar securities in which large sums of money are invested, 
and that few persons would assume the risk of purchasing such se- 
eurities if they were not negotiable. The court replied to this argu- 
ment as follows: 


‘“‘The court cannot decide these questions upon a matter of public 
policy, where the law is as plain as it is here, for the decision must be 
governed by the law, and not by what the court may think might have 
been a better legislative policy. Nor can the positive law be overcome 
by use and custom. The remedy is with the Legislature to change the 
law and some states have resorted to that remedy, for we find in New 
Jersey, Indiana and Kentucky express statutory provisions modifying 
the Negotiable Instruments Act, and providing that these bonds shall be 
negotiable. Until the Legislature of this state has similarly acted, these 
instruments must be held non-negotiable, and the general rule must 
be applied to them as applies in the case of other chattels which are taken 
feloniously from the owner.”’ 





The Law of Bank Checks 
Overdrafts 


A Consideration of the Decisions Defining the Rights and Liabilities of the Bank, 
Its Depositor and Other Parties in Connection with Overdraft Checks 


NOTE. This is the third of a series of articles dealing with the 
Law of Bank Checks. The first two articles covered the subject of 
Stopping Payment. Subsequent articles will take up Presentment, 
Protest, Collection, Certification, Alteration, Forgery, Clearing Houses 
and other phases of this branch of the law. 

Each article will be made as complete as possible and will under- * 
take to refer to every decision of the American Courts dealing with 
the subject under discussion. 


§ 17. What constitutes an overdraft. 

§ 18. Bank’s obligation to allow overdraft. 

§19. Validity of agreement to permit overdraft. 

§ 20. Who may authorize overdraft. 

§ 21. Who may be charged with or held liable for overdraft. 

§ 22. Several checks presented at one time. 

§ 23. Right of bank to recover overdraft from depositor. 

§ 24. Right of bank to apply deposits. 

§ 25. Right of bank where overdraft made by agent. 

§ 26. Right of bank to recover from third party receiving proceeds 
of overdraft. 

Overdraft by depositor having two accounts. 
Effect of crediting to one depositor overdraft check on account 

of another depositor. 

§ 29. Right of bank to interest on overdraft. 

§ 30. Right of bank to exchange charges. 

§ 31. Personal liability of officers and directors for overdrafts per- 
mitted by them. 

§ 32. Right of bank to retain overdraft vouchers. 

§ 33. Evidence in overdraft cases. 

§ 34. Certification of overdraft check. 


§ 17. What constitutes an overdraft. 

An overdraft has been defined in the following terms: ‘‘ An overdraft 
arises when a customer of a bank draws from that bank more money than 
is standing to his credit in his account with the bank, and such a sum so 
appearing from the deposit account to be overdrawn is an overdraft.’ 1 


1. State v. Jackson, S. D., 113 N. W. Rep. 880. 

In Du Brutz v. Bank of Visalia, 4 Cal. App. 201, 87 Pac. Rep. 467, the court 
says in its opinion, “A check on a bank, if the drawer have money deposited 
therein to be checked out, is a demand on such bank for the payment of a 
specific sum of money. If there be no funds on deposit, then it is a request for 


eredit and becomes an overdraft.” > 
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Overdrafts are said to be in the nature of loans,? not made in a 
creditable way, and are regarded with scant favor by the courts.® 

But an overdraft is not a loan within the prohibition of a statute 
which forbids any bank to make any discounts without at least two re- 
sponsible names as principals, sureties or indorsers.* 


§ 18. Bank’s obligation to allow overdraft. 

It is entirely optional with the bank whether it will pay its de- 
positor’s overdraft check; it is under no obligation to pay any check 
drawn by a depositor unless there is on deposit to the credit of the 
drawer an amount sufficient for that purpose.5 And no such obligation 
arises by virtue of the fact that the bank has previously permitted over- 
drafts by the depositor whose check is presented.® 

Neither is a bank liable to the holder of a check, for refusing to pay 
a check of its depositor which would overdraw his account, even though 
the bank had theretofore agreed with its customer that it would honor 
overdraft checks drawn by the customer. This conclusion was reached 
in a Pennsylvania case in which the facts were as follows: 


2. Union Gold Mining Co. v. Rocky Mt. Nat. Bank, 2 Col. 248; Merchants 
Nat. Bank v. Nichols & Shepard Co., 223 Ill. 41, 79 N. E. Rep. 38; Franklin 
Bank v. Byram, 39 Me. 489. 

In Becker v. Fuller, 164 N. Y. Supp. 495, the court said, “No allegation is 
necessary, in a complaint upon the overdraft, of a promise to pay, as the over- 
draft is in the nature of a loan made at the request of the depositor who im- 
pliedly promises to pay the same.” 

In Hennessy Bros. & Evans Co. v. Memphis Nat. Bank, 129 Fed. Rep. 557, 
it was said: “An overdraft allowed is a loan due on demand and may be sued 
for as such.” See also Faulkner v. Bank of Italy, Cal., 231 Pac. Rep. 380. 


3. Pittsburgh v. First Nat. Bank, 230 Pa. 176, 79 Atl. Rep. 406. 

One who issues an overdraft check represents that he has funds on deposit 
sufficient to meet it and commits a fraud against the payee. Gibsonburg Banking 
Co. v. Wakeman Banking Co., 20 Ohio C. C. 591, 10 Ohio C. D. 754. 

In Industrial Trust, Title & Saving Co. v. Weakly, 103 Ala. 458, 15 So. Rep. 
354, it is said: “Overdrawing even to persons of good standing does not find 
sanction in sound usage, except under special conditions.” 

In the case of Bank of Jeanerette v. Druilhet, La., 89 So. Rep. 674 it is said: 
“The overdraft is the act of checking out more money than one has on deposit 
in a bank; and it may be either a legitimate method of borrowing the money or 
a criminal method.” 


4. Franklin Bank v. Byram, 39 Me. 489. 


5. Industrial Trust, Title & Saving Co. v. Weakley, 103 Ala. 458, 15 So. 
Rep. 354; Schoonmaker v. Gilmore, 84 Ill. App. 17; Troike v. Cook County Sav. 
Bank, 127 Ill. App. 413; Coates v. Preston, 105 Ill. 470; Harrington v. First 
Nat. Bank, 85 Ill. App. 212; Jacobson v. Bank of Commerce, 66 Ill. App. 470; 
C. M. Henderson & Co. v. U. S. Nat. Bank, Neb., 80 S. W. Rep. 898; Whitman 
v. First Nat. Bank, 35 Pa. Super. 125. 

Where the only demand by a depositor for the payment of his account was 
by a check for $302.50. and the depositor had only $300 to his credit, such de- 
mand is insufficient in an action against the bank for the money on deposit. 
Aurora Nat. Bank v. Dils., 18 Ind. App. 319, 48 N. E. Rep. 19. 


6. First Nat. Bank v. First Nat. Bank, Tenn., 154 S. W. Rep. 965. 

In Schoonmaker v. Gilmore, 84 Ill. App. 17, the court said: “But while 
this had been the course of dealing between the parties, there is no evidence 
that there was any agreement that such course should be continued or followed 
without change.” 
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The deferidant bank agreed with a corporation, one of its depositors, 
that it would honor overdraft checks drawn by the corporation, issued 
in payment for securities, it being understood that, each time such a 
check was honored, the corporation would on the following day deposit 
the proceeds of the securities to meet the overdraft. This arrangement 
was continued for a while and then the bank decided to terminate it and 
refused to pay any more of the corporation’s overdrafts. It was held 
that the holder of the check had no cause of action against the bank.’ 

Where a bank refuses to pay a check because of lack of funds, no 
presumption arises that the check remains outstanding for payment, 
and the bank is under no duty to reserve from a future deposit made 
by the drawer a sum sufficient to pay the check.® 


§ 19. Validity of agreement to permit overdraft. 

Upon the question as to whether it is permissible for a bank to make 
an agreement with its depositor that the former shall pay overdraft 
checks drawn by the latter, the courts of the several states are not in 
accord. 

This question recently came before the New York Supreme Court, 
and it was held that such an agreement was unenforceable and void. 

In the case mentioned the S. R. & P. Import Co., Inc., sued the 
American Union Bank of New York, in the Supreme Court, New York 
County, for damages amounting to $156,000, which the plaintiff alleged- 
were sustained by it because of the breach by the bank of an oral agree- 
ment with it, to permit the plaintiff to circulate checks drawn on the 
bank beyond the balance to its credit, and, when these were presented 
for payment, to withhold or conceal from the payee the information that 
there were no funds for payment, until the close of the banking day, to 
give the plaintiff additional time to procure and deposit the cash to pay 
the checks. 

The court dismissed the complaint against the bank, saying in its 
opinion: ‘‘The contract on which this action is based is an alleged agree- 
ment by the bank with its depositor, that the depositor might overdraw 
its account by issuing checks for amounts beyond the balance to its 
eredit, and that when these were presented for payment, the bank would 
withhold or conceal from the payee, the information that there were no 


7. Brown v. Mutual Trust Co., Pa., 110 Atl. Rep. 155. 


8. Gilliam v. Merchants’ Nat. Bank, 70 Ill. App. 592; Paige v. Springfield 
Nat. Bank, 12 Ohio App. 196, 30 Ohio C. A. 53. 

In the case last cited it was held that this rule does not apply in a case 
where the bank receives the overdraft check and gives the holder credit in his 
pass book for the amount. 

Checkholder depositing deficiency. Where a deposit is not sufficient to pay a 
check, the bank may permit the holder to deposit the difference and then pay 
the check. Bromley v. Commercial National Bank, 9 Phila. (Pa.) 522. 33 B. L. J. 
145. Contra, Foster v. Bank of London 3 F. & F. (Eng.) 214. See also Hardy 
v. Veasey, 3 L. R. Ex. (Eng.) 107. 
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funds for payment from the time the checks were presented until the 
close of the banking day. To sustain the complaint the court must find 
that a bank can legally make such an agreement with a depositor.’ 

‘‘The Penal Law, Section 1292a, evidences a disposition to char- 
acterize intentional overdrafts as illegal I am of the opinion that a 
bank, in the exercise of the functions with which it is invested by 
statute, has no right to subject its assets to liability for performance of 
a contract to co-operate with a depositor in the use of overdrafts, and 
that to sanction such a practice is contrary to public policy. 

‘‘The alleged agreement upon which the plaintiff’s claim is based is 
void, and the other facts that are pleaded give it no cause of action 
without the premise that it could enforce the basic agreement. What- 
ever duty the defendant owed ‘it must grow out of the relation established 
by that agreement.’’ ® 

When the question as to the validity of an agreement to permit an 
overdraft was presented to the Supreme Court of Kansas, that court 
held that it was not beyond the power of a bank to agree with one of its 
regular customers to honor overdraft checks. The court stated, in effect, 
that the bank was furnishing funds—loaning money—to its customer to 
use in his business and that this was one of the principal legitimate 
functions of banking. The court further stated that while the restric- 
tion and discouragement of overdrafts is wise supervision of banking 
and wise management, and while ordinarily they are only to be tolerated 
when practiced with great prudence and within narrow limits, the ab- 
solute prohibition of overdrafts must await action by the legislature.!° 

In a Pennsylvania case the court reached the conclusion that an 
agreement to permit overdrafts was valid. The opinion declares that, 
though the arrangement between the bank and its depositor might well 
have been open to criticism by the stockholders of the bank, or the bank- 
ing department, it was not in itself unlawful. The opinion continues 
as follows: ‘‘Each overdraft paid by the trust company became at once 
a liability of the drawer to it which no statute nor rule of law forbade 
it to assume. It merely extended lawful, though perhaps unwise, credit 
to the depositor, by agreeing to pay the overdrafts, to be terminated, 
however, at any time the bank might conclude it would no 
longer incur the risk of the failure of the depositor to make 
its account good.’’11 

In a Colorado case it was stated that an agreement between the 
parties, by which the depositor is allowed to overdraw his account, does 
not involve moral turpitude on the part of any one.'* 


9. S. R. & P. Import Co. v. American Union Bank, 204 N. Y. Supp. 755. 
10. Saylors v. State Bank, Kan., 163 Pac. Rep. 454. 

11. Brown v. Mutual Trust Co., Pa., 110 Atl. Rep. 155. 

12. Union Gold Mining Co. v. Rocky Mt. Nat. Bank, 2 Colo., 248. 
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In other cases 1* agreements between a bank and a depositor, to per- 
mit the depositor to overdraw his account, have been before the court, 
and such agreements have been assumed to be valid, no one raising any 
question in this respect. 


§ 20. Who may authorize overdraft. 

The power to loan the money of a bank is vested in its board of 
directors and it is in their discretion to make such loans to such persons 
as they see fit, so long as (being the agents of the corporation and of 
the stockholders collectively) they seek to promote the interest of 
their principals, and so seeking, conduct the business with 
which they are intrusted in good faith and according to their best 
judgment. 

The cashier, under the general rules governing banking institu- 
tions, is not authorized by virtue of his office to make loans or allow 
overdrafts or cash items. 

But it is no doubt competent for the board of directors to vest in the 
cashier certain discretionary power in such matters, the exercise of 
which is to be regulated with due regard to the capital of the bank, the 
volume of its business, the character of the person accommodated, the 
state of his account, and the general condition of the money market.'4 

In possible contradistinction to this view of the matter, is the 
opinion of Judge Story of the United States Supreme Court. In re- 
ferring to a usage of the board of directors of a bank to allow the 
cashier of the bank, in his discretion, to permit customers to overdraw, 
which overdrafts resulted in serious loss to the bank, the opinion states: 
‘Tt is a usage to allow customers to overdraw, and to have their checks 
and notes charged up, without present funds in the bank. Stripped of 
all technical disguise, the usage and practice thus attempted to 
be sanctioned is a usage and practice to misapply the funds of 
the bank, and to connive at the withdrawal of the same, without any 
security, in favor of certain privileged persons. Such a usage and 
practice is surely a manifest departure from the duty both of the 
directors and the cashier, as cannot receive any countenance in a court 
of justice. It could not be supported by any vote of the directors, 
however formal; and, therefore, when done by the cashier, is at his own 
peril, and upon the responsibility of himself and his sureties.’’ 15 

But, it seems in any event that authority granted to a cashier to allow 
overdrafts, would not warrant such officer to overdraw his own account 
with the bank. 


13. Bank of Garnett v. Cramer, 7 Kans. App. 461, 53 Pac. Rep. 534; 
Sagerton Hardware & F. Co. v. Gamer Co., Tex., 166 So. W. Rep. 428; See also 
Industrial Trust, Title & Saving Co. v. Weakley, 103 Ala. 458, 15 So. Rep. 354. 


14. Bank of Jeanerette v. Druilhet, La., 89 So. Rep. 674. 
15. Minor v. The Mechanics’ Bank, U. S., 1 Peters 46, 7 L. Ed. 47. 
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In a New York case it appeared that the cashier of the Elmira 
National Bank was indebted to a New York City bank in a substantial 
sum, on a note made by him. Although the cashier’s account with the 
Elmira bank was overdrawn, he drew and certified a check upon his 
own account with the Elmira bank, and delivered it to the New York 
City bank in payment of his obligation to it on his note. The court took 
the view that such action of the cashier was void, stating in its opinion, 
‘*It is a well settled rule that the general power or authority given to an 
agent to act for his principal does not embrace a case where it appears 
from the transaction that the agent is a party acting upon the other 
side. Under such circumstances, authority to act will not be upheld 
unless it appears that the agent was clothed with such power, and the 
language conferring it must be so plainly expressed that no other 
rational interpretation can be placed upon it.’’ 16 


§21. Who may be charged with or held liable for overdraft. 

At first blush it would seem that the question, as to what depositor’s 
account may be properly charged with an overdraft, or what depositor 
may be held liable in an action to recover the amount of the overdraft, 
should present but little difficulty. It appears, however, from the 
adjudicated cases upon this point, that some difficulty has been en- 
countered in arriving at a proper determination of the matter. 

Taking up first the question of the bank’s right to charge an over- 
draft to a specified account, there can be no doubt but that a bank 
eannot charge such an item to an entirely separate account. Thus it 
has been held that a bank has no right to charge the overdraft of a cor- 
poration against the personal account of its treasurer.17 

It has also been held that a bank cannot charge an overdraft of a 
firm against the individual account of a member of the firm, though the 
member, as such, may be liable for the overdraft.1§ 

In a Tennessee case, where it appeared that one of two partners 
notified the bank in which the firm’s account was kept that he would not 
in the future be responsible for any overdraft by the other partner, it 
was held that the notice was binding on the bank and that he could not 
be held for a subsequent overdraft. He was responsible, however, for 
such portion of the overdraft as was paid to him personally, although 
he was not aware at the time that such payment constituted an over- 
draft.'® 

But notice, given by a partner of a firm, to a bank, in which the 
firm account is kept, that he will not be responsible for overdrafts of the 
firm’s account, is not available as a defence to an action to recover against 


16. Rankin v. Bush, 87 N. Y. Supp. 539. 

17. Miller v. Mickel, Colo., 15 Morrison’s Mining Reports 355. 

18. Adams v. First Nat. Bank, 113 N. C. 332, 18 S. E. Rep. 513. 
19. Bank of Bellbuckel v. Mason, Tenn., 202 S. W. Rep. 931. 
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him for overdrafts of such account, where it appears that for more than 
a year after such notice, the partner, without objection, suffered over- 
drafts to be made.?° 

The Supreme Court of Alabama had before it a case in which one of 
the two partners was the cashier of the bank which carried the firm ac- 
count. The firm bookkeeper was assistant cashier of the bank. The 
cashier member of the firm instructed the bookkeeper to draw certain 
checks on the firm’s account in payment of his own (the partner’s) per- 
sonal obligations. These checks overdrew the account, but the bank 
paid them. It was held that the bank could recover the amount over- 
drawn from the other partner, though he had instructed the bookkeeper 
to draw checks for firm purposes only.?! 

Where an account was opened in the name of a man and his wife, 
with money belonging to the wife, she was held liable to the bank in 
which the account was kept, for an overdraft made by the husband, 
even though the wife never drew any checks upon the account.?? 

One who introduces a customer to a bank does not thereby become 
liable for the customer’s fraudulent overdraft. In a California case the 
plaintiff brought a co-employee, whom he had known but a few weeks, 
to his bank, the defendant, and introduced him to the cashier. An ac- 
count was opened in the joint names of the new customer and the plain- 
tiff. This was done for the convenience of the new customer, who was 
about to leave on a vacation and said he might wish the plaintiff to make 
deposits for him during his absence. The new customer deposited a 
worthless check for $872.90 and drew a check for $650 against the ac- 
count which was cashed. He disappeared with the money and was not 
thereafter heard from. 

When the fraud was discovered the bank charged the amount of the 
check against the plaintiff’s own account. The plaintiff sued the bank 
and it was held that he was entitled to recover, it appearing that the 
plaintiff had acted in good faith in the transaction.?2* 

The court pointed out that the plaintiff did not indorse the check 
which his friend deposited. It would have been a wise precaution for 
the bank to have secured that indorsement. 


20. Barber v. Emery, 101 Kans. 314. 
21. Morris v. First Nat. Bank, 162 Ala. 301, 50 So. Rep. 137. 


22. Popp v. Exchange Bank, Cal., 208 Pac. Rep. 113. In this case the 
court said: “The account was in the names of the plaintiff, Lenora S. Popp, and 
J. Popp, and was opened with money belonging to plaintiff, by the deposit of 
checks payable to her. She thinks she never drew any checks against the ac- 
count, and, in any event, not more than one or two; nevertheless the overdraft 
was in law as much her indebtedness as that of her husband.” 

22a. Faulkner v. Bank of Italy, Cal., 231 Pae. Rep. 380. In the opinion 
the court said: “We have been cited to no authorities which hold that the mere 
introduction of a prospective depositor to the officials of a bank renders the one 
performing that function liable on account of any checks presented to the bank 
by the person so introduced or liable for any overdrafts or illegal withdrawal of 
funds of the bank made by such person.” 
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§ 22. Several checks presented at one time. 

It is the bank’s duty to pay its depositor’s checks so long as his de- 
posit holds out. Where the checks are presented at different times it is 
obvious that, as between different checkholders, the one who first pre- 
sents his check is entitled to priority. It has been said that ‘‘in the very 
nature of the banking business the rule must be ‘first come,. first 
served.’ ’’ 28 

An interesting question in connection with the subject of overdrafts 
arises when a depositor draws and delivers a number of checks, the 
amounts of which in the aggregate exceed the depositor’s balance with 
the bank, and which are presented at the same time through the mail or 
through the clearing house. By what rules or considerations shall the 
bank be guided in making payment under such circumstances ? 

It seems clear enough that the bank cannot properly refuse to pay 
all of the checks, and the decisions on the question all agree on this 
point.?4 

In a Massachusetts case it appeared that the plaintiff, a depositor 
in the defendant bank, drew two checks, one for $100 and one for $300, 
against his deposit. The checks were presented for payment through the 
‘ mail at the same time and at the time of presentment the plaintiff’s 
balance amounted to $379.57. The bank refused both checks on the 
ground that their total amount was in excess of the plaintiff’s deposit. 
It was held that the bank had acted improperly in refusing both checks. 
The bank should have paid one of the checks, it lying in the bank’s dis- 
cretion which check to pay.?® ; 

In a decision of the Pennsylvania Superior Court it was held that 
where several checks, variously dated and presented simultaneously, ag- 
gregate more than the amount on deposit, the bank may exercise its dis- 
cretion as to which checks to pay, but the court intimated that it should 
pay them in the order of their amounts, beginning with the smallest.?¢ 


23. Jacobson v. Bank of Commerce, 66 Ill. App. 470. 

24. Castaline v. Nat. City Bank of Chelsea, Mass., 188 N. E. Rep. 398; 
Reineisch v. Consolidated Bank, 45 Pa. Sup. Ct. 236; Chadd v. Byers State Bank, 
11 Kans. 279, 206 Pac. Rep. 880. 

25. Castaline v. Nat. City Bank of Chelsea, Mass., 188 N. E. Rep. 398. 


26. Reineisch v. Consolidated Bank, 45 Pa. Sup. Ct. 236. 

In Chadd v. Byers State Bank, 11 Kans. 279, 206 Pac. 880, the court said: 

“There is a difference of opinion as to the duty of a bank with respect to 
checks presented through the clearing house at the same time, where the deposit 
is not sufficient to meet them all. It is said on the one hand that none should 
be paid and that any other course would render the bank liable to the holders 
of the dishonored paper (1 Morse on Banks and Banking, 5th Ed., $354) and 
on the other hand that the bank must pay the checks to the extent the deposit 
admits, but in any order it sees fit. (Reinisch v. Consolidated Nat. Bank, 45 Pa. 
Super. Ct. 236.) 

“Whatever may be the rule in any other situation, we think that where a 
number of checks reach the bank upon which they are drawn by the same mail, 
the bank is not liable to any of the holders by reason of the order in which 
the funds of the drawer are applied in their payment, provided, of course, that 
there are no exceptional reasons for a preference.” 
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§ 23. Right of bank to recover overdraft from depositor. 

The drawing of a check by a depositor in a sum greater than the 
amount he has on deposit, in itself, implies a promise on the part of the 
depositor to repay to the bank the amount by which the account is over- 
drawn, and the bank may maintain an action against the depositor to 
recover such amount.?7 

Where a depositor authorized his bank to honor checks drawn on his 
deposit by his agent, it was held that the bank could recover against such 
depositor for overdrafts made by a subagent, where such checks were 
drawn by direction of the agent, by and with the consent of tle de- 
positor.?8 

And the bank may not only recover from the depositor, but it may 
follow and reclaim the fund in the hands of any person, who has not 
received it in good faith and given value therefor.?® 

Where a firm account was overdrawn at the instance of one of the 
partners, in the payment of his own personal obligations, it was held 
that the bank might recover from the other partner, notwithstanding 
that he had instructed the bookkeeper to draw checks for firm purposes 
only.3° 

A bank may also recover the amount paid out on checks, drawn by 
a person who had no account in the bank, the checks having been paid 
by the direction of the president of the bank, acting without authority.*+ 


But, while a bank may recover from a depositor the amount of his 
overdraft, the fact that a bank pays a check which overdraws the 


27. People’s Nat. Bank v. Rhoades, Del., 90 Atl. Rep. 409; Thomas v. In- 
ternational Bank, 46 Ill. App. 461; McLean County Bank v. Mtichell, 88 Ill. 52; 
Bremer County Bank v. Mores, 73 Ia. 289, 34 N. W. Rep. 863; Franklin Bank 
y. Byram, 39 Me. 489; Frankenberg v. First Nat. Bank, 33 Mich. 46. 

In a Pennsylvania case a contrary conclusion was arrived at .but the circum- 
stances of the case were exceptional. Samuel W. Woodward drew his check for 
$600 on the plaintiff bank, payable to Samuel Hunt, a month after the date of 
the check. Woodward paid the amount of the check to Hunt the day before the 
check was due but did not get the check from Hunt. About a year later, Hunt 
deposited the check in his own bank and the amount of the check was paid by 
the plaintiff bank and that sum was charged to Woodward’s account. The plain- 
tiff did not inform Woodward of this charge against his account until five 
months later. It was held that the bank could not recover the amount of the 
overdraft from Woodward. Lancaster Bank v. Woodward, 18 Pa. St. 357. 

Check drawn by person who has no deposit. A bank, which pays through 
mistake a check drawn upon it by one who is not a depositor, may recover the 
amount from the bank to which the payment was made, even though the latter 
acted in good faith and applied the payment in satisfaction of an overdraft of 
the drawer of the check. National Bank of California v. Miner, 167 Cal. 532, 
140 Pac. Rep. 27. 

Liability of drawer to payee. One who knowingly draws a check against’ in- 
sufficient funds, is liable for damages in an action for fraud; brought against 
_ +" = person to whom he gave the check. King v. Murphy, 151 N. Y. 

upp. q 


28. Wheatley v. Kutz, 19 Ind. App. 293, 49 N. E. Rep. 391. 
29. Tradesman’s Bank v. Merritt, 1 Paige (N. Y.) 302. 


30. Morris v. First Nat. Bank, 162 Ala. 301, 50 So. Rep. 137. 
31. Dowd v. Stephenson, 105 N. C. 467, 10 S. E. Rep. 1101. 
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drawer’s account does not give the bank any rights against the property, 
in payment for which the check was given. Paying the check is not 
paying for the property; it is merely paying out money on the de- 
positor’s order.®? 

A bank may recover the amount of a depositor’s overdraft, even 
though the payment was made by the bank in the belief that the de- 
posit was sufficient for that purpose, and the true status of the account 
might have been ascertained without difficulty by examining the books 
of the bank at the time of the presentment of the check.** 

The right of a drawee bank to recover the amount of an overdraft 
from its depositor is not affected even by the fact that the check was 
certified by the bank before payment.** 

A bank is not precluded from recovering the amount of an over- 
draft of its depositor, by reason of the fact that an officer of the bank 
has received certain property from the depositor and has promised to 
pay for the property by making a deposit to the depositor’s account, 
which deposit such officer subsequently failed to make.*® 

In a North Carolina case the facts were as follows: 

The cashier of the plaintiff bank bought an automobile from the de- 
fendant for $540. He told the defendant to draw his check for the 
amount on the bank and that he (the cashier) would deposit funds to 
make the check good. Instead of making the deposit as promised the 
cashier charged the check against the defendant’s account, creating an 
overdraft for the entire amount. The cashier was the only person con- 
nected with the bank who had any knowledge of the agreement between 
him and the defendant. It was held that the bank could recover the 
amount of the overdraft from the defendant. 

The court based its holding that the bank could recover the amount 
of the overdraft on the proposition that the cashier’s promise, to de- 
posit to the credit of the bank’s customer, an amount sufficient to make 
good the depositor’s check for the amount of the price of the auto- 
mobile, was void. It was so held because the court considered the 
transaction to be a fraud upon the bank and, in effect, to be an un- 
authorized agreement to loan the bank’s funds.** 


32. Kollock v. Emert, 43 Mo. App. 566. 


33. Alabama. Morris v. First Nat. Bank, 162 Ala. 301. 

Delaware. People’s Nat. Bank v. Rhoades, Del., 90 Atl. Rep. 409. 

Illinois. Thomas y. International Bank, 46 Ill. App. 461. 

Maine. Franklin Bank v. Byram, 39 Me. 489. 

North Carolina. Bank of Proctorville v. West, N. C., 114 S. E. Rep. 178. 
North Dakota. James River Nat. Bank v. Weber, N. D., 124 N. W. Rep. 952. 
Texas. Hull v. Guaranty State Bank, Tex., 231 S. W. Rep. 811. 


34. Prowinsky v. Second Nat. Bank, 265 Fed. Rep. 1003. 


35. Bank of Proctorville v. West, N. C., 114 8S. E. Rep. 178. Hull v. 
Guaranty State Bank, Tex., 231 S. W. Rep. 811. 


36. Bank of Proctorville v. West, N. C., 114 8S. E. Rep. 178. 
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In a Texas case it appeared that in an action by a bank against a 
depositor to recover an overdraft the depositor claimed that prior to 
March 18th, he had, at various times, sold cotton to the president of the 
bank, in his capacity as president, and that the latter had agreed to 
pass the proceeds to the depositor’s account, but had never done so. 
However, checks which he drew on the bank, were honored. He testified 
that on March 18th, the president informed him that his account was 
largely overdrawn and that the bank examiner was checking up the 
bank. The depositor thereupon turned over a quantity of cotton to the 
president to be used in liquidating the overdraft. The president, how- 
ever, neglected to apply the proceeds of the cotton to the overdraft. 
After March 18th, the depositor drew further checks against the account 
aggregating $628.68. It was held that the bank was entitled to recover 
this amount. ; 


37. Hull v. Guaranty State Bank, Tex., 231 S. W. Rep. 810. 





Banking Decisions 
In this department are published each month all of the important decisions of the 


Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


PERSON INTRODUCING DEPOSITOR TO BANK 
NOT RESPONSIBLE FOR LOSSES CAUSED 
BY DEPOSITOR’S FRAUD 


Faulkner v. Bank of Italy, California District Court of Appeal, 231 
Pac. Rep. 380 


The plaintiffs, Faulkner and his wife, had a joint savings account 
in the defendant bank. E. C. Reilly, a fellow employee of Faulkner’s, 
whom Faulkner had known but a short time, told Faulkner that he 
had a check for $872.90 which he wished to have cashed. Faulkner 
took Reilly to the defendant bank and introduced him to the cashier. 
Reilly stated that he was leaving on a vacation, needed cash and 
might wish Faulkner to make deposits for him while he was away. 
So an account was opened in the joint names of Faulkner and 
Reilly., Reilly indorsed and deposited his check in the new account 
and drew a check against it for $650. The bank cashed the check 
and Reilly disappeared with the proceeds. The check which Reilly 
deposited was returned to the defendant because of insufficient funds 
and the defendant thereupon charged the amount against the ac- 
count standing in the joint names of the plaintiffs. The plaintiffs 
brought suit against the bank and it was held that they were en- 
titled to recover. 

The court decided that one, who, acting entirely in good faith, 
introduces a customer to a bank, is not responsible to the bank for 
the losses which it sustains through the fraud of the person in- 
troduced. 


Action by W. J. Faulkner and wife against the Bank of Italy. Judg- 
ment for plaintiffs, and defendant appeals. Affirmed. 

Louis Ferrari, of San Francisco, J. R. Lappo, and J. J. Posner, of . 
San Francisco, for appellant. 

R. M. Barrett, of Santa Rosa, for respondents. 


PLUMMER, J.—Action by plaintiffs for money had and received by 
the defendant in its savings department and credited to the account of 


NOTE—For similar decisions see Banking Law Journal ‘Digest (Third 
Edition, 1924) §§ 920-952. 
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the plaintiffs in the sum of $624.25. The plaintiffs had judgment, and 
from this judgment, and also the order of the court denying defendant’s 
motion to vacate and set aside the same, the defendant appeals. 

Before signing and filing findings in the above-entitled cause the 
learned trial court summarized the questions involved in a very clear 
and succinct statement, from which we quote the following: 


‘‘Plaintiffs are husband and wife. November 9, 1920, they opened a 
joint savings account with defendant bank. From time to time they 
deposited their earnings in this account until it aggregated the total 
sum of $624.25, including interest due. Faulkner for some time was an 
employee at the Sonoma State Home. In May, 1922, one E. C. Reilly 
also became an employee of that institution. Faulkner barely knew 
Reilly. About May 22, 1922, Reilly approached Faulkner saying he had 
a check he wished to cash at Santa Rosa, and asked Faulkner to take 
him to Santa Rosa and introduce him to the bank. Faulkner arranged 
to bring him to Santa Rosa and presented him to the Bank of Italy, 
where Faulkner was well known as a customer. On the way driving 
from Eldridge, Reilly told Faulkner that his check was for 800-odd 
dollars signed by Wm. B. Boiatano; that he, Reilly, was not acquainted 
at any bank in this vicinity ; that he intended to open up an account in 
the bank; that he was going away on a vacation trip; that he might be 
going about from place to place; that he might have other checks to de- 
posit to his account in the joint names of Reilly and Faulkner, so that 
Faulkner could accommodate him by depositing any future checks which 
might be sent him. 

‘‘Waulkner appeared to be entirely innocent of any fraud upon the 
bank. There is no evidence that he ever knew Reilly, or his. reputation, 
except as he had known him to be an employee at Eldridge. They went 
together to the bank. They were waited on by the cashier, Mr. Reeves. 
Faulkner merely introduced his associate to the bank in the customary 
way as Mr. Reilly. Reilly did most of the talking. Then Reilly in- 
dorsed his check for $872.90 and presented it to the bank, requesting 
them to open an account for that amount in the joint names of Faulkner 
and Reilly. This the bank did, presenting the passbook to Reilly. The 
identification card was signed by both Reilly and Faulkner. Then Reilly 
filled out a check for $650 and presented it to the bank. The check was 
not taken in the formal way ‘for collection only,’ but was cashed and 
charged against the joint account. Faulkner did not indorse the check 
with which the account was opened ; nor did he have anything to do with 
drawing or cashing the $650 check. He obtained no cash whatever from 
this joint account, or from the $650 check cashed. The $872.90 check, 
with which the account was opened, was forwarded to the Anglo Cali- 
fornia Trust Company at San Francisco, upon which it was drawn, for 
collection, and payment was refused for lack of funds. The check was 
—a a fictitious check. Reilly pocketed his $650 and disap- 
peared. 


The defendant bank thereupon applied the $624.25 standing on its 
books to the credit of the plaintiffs to payment of the overdraft on the 
open account of E. C. Reilly and W. J. Faulkner, and plaintiffs prose- 
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cuted this action to recover that amount of money from the bank as 
having been wrongfully and unlawfully applied to recoup the bank for 
its losses incurred in eashing Reilly’s check for $650. The card referred 
to by the learned trial court in its opinion above quoted is in words and 
figures as follows: 


‘‘Faulkner, W. V. or Reilly, E. C. Date May 31, 1922. 1-43. All 
deposits now or hereafter to be made by us or either of us, with the Bank 
of Italy to the credit of the above account, are and shall be deposited by 
us and received by said bank upon the agreement that the same be paid 
to either, or the survivor of us, and that such deposits and any additions 
thereto made by either of us, after the making thereof shall become our 
property as joint tenants, and that the same, together with all dividends 
thereon, shall be held for the exclusive use of us, and may be paid to 
either of us during the lifetime of both or to the survivor after the death 
of one of us, and such payment, and the receipt or acquittance of the 
one of us to whom such payment is made shall be a valid and sufficient 
release and discharge of said bank. 


““W. J. Faulkner. 
‘*Signature. 
‘*Eldridge, Cal., E. C. Reilly. 
‘References. Signature. 
‘*References, same.”’ 


The theory upon which the bank acted in transferring the savings de- 
posit of the Faulkners to the Reilly account appears to have been on the 
assumption that the relationship of debtor and creditor existed between 
W. J. Faulkner and the bank ; that Faulkner was responsible for Reilly’s 
actions and, in some manner, was guilty of fraud and misrepresentation 
in introducing Reilly to the bank and accepting the position of a joint 
tenant in and to the Reilly-Faulkner account. 


It will be noted that the agreement signed by Faulkner and Reilly, 
and left with the bank, authorized either one of the parties named to 
withdraw from the bank the entire sum represented by the account as 
completely and fully as though the other party had no interest therein. 
Nor is there anything in the agreement which authorized either one of 
the parties to draw any sum of money other than as the same were or 
should be deposited to the credit of said account. There is nothing in the 
agreement which authorizes either party to overdraw the account repre- 
sented by the deposit or which authorized the bank to permit either 
party to overdraw the account and charge such overdraft to the other 
party. There is nothing in the agreement by which either party guar- 
anteed to pay any overdraft to the bank or to repay the bank any sum 
of money whatsoever on account of moneys withdrawn therefrom not 
represented by deposits previously made. Thus the principle of law 
applicable to joint tenancy, as stated in 33 C. J. 913 would seem to apply: 
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‘* As a general rule, an act or contract by one joint tenant respecting 
the joint property without the authority or consent of his co-tenants 
cannot bind or prejudicially affect the latter.’’ 


The appellant in this case relies for reversal upon two sentences ap- 
pearing in the case of Popp v. Exchange Bank, 189 Cal. 296, at page 300, 
208 P. 113, 115, where the court appears to have been considering an 
overdraft in connection with an account opened in the names of Lenora 
S. Popp and J. Popp, her husband: 


‘‘The account was in the names of the plaintiff, Lenora 8. Popp and 
J. Popp, and was opened with money belonging to plaintiff, by the de- 
posit of checks payable to her. She thinks she never drew any checks 
against the account, and, in any event, not more than one or two; never- 
theless, the overdraft was in law as much her indebtedness as that of her 
husband.”’ 


The overdraft was occasioned by checks drawn by the husband. No 
authorities are cited in support of this statement, and no reasons are 
given or circumstances pertaining to the deposit upon which the con- 
clusion is based. Whether there was any course of dealing from which 
the bank was authorized to allow overdrafts on the part of the husband, 
or whether there were any directions which amounted to an authoriza- 
tion on the part of the wife to the husband to create an overdraft, or 


whether the above language is intended as an abstract statement of the 
law irrespective of its application to the particular case, we cannot 
ascertain from the language of the opinion. We do not think it con- 
trolling in the instant case, however, from the fact that the writing 
signed and delivered by Faulkner to the bank limited the authority of 
the bank in making payments to the amount of the deposit, and such 
sums as might be added thereto, and also, in effect, provided that the 
bank might deal with Reilly as though he, Faulkner, had no interest 
therein. The writing is at once an authorization and a limitation. 

The right of a bank to charge the amount of a dishonored check back 
against the account of a customer is fully settled in this state. Plumas 
County Bank v. Smith & Co., 165 Cal. 133, 131 P. 360, 47 L. R. A. (N.S.) 
552. It is also clearly established that where a bank accepts a check 
without protecting itself by taking the check merely for collection, the 
title to the check passes absolutely to the bank. Plumas County Bank 
v. Smith & Co., 165 Cal. 133, 131 P. 360, 47 L. R. A. (N. 8.) 552; New- 
mark G. Co. v. Merchants’ Nat. Bk., 166 Cal. 208, 1385 P. 958; Gonyer 
v. Williams, 168 Cal. 454, 143 P. 736, and 4 Cal. Jur. 194. It seems to 
be well settled law that an overdraft is in legal effect a loan of that much 
money by the bank to the drawer of the check. Hennessey Bros. & Cis. 
v. Memphis Nat. Bk., 129 F. 557, 64 C. C. A. 125; 7 C. J. 541 and 682; 
4 Cal. Jur. 279; Prowinsky v. Sec. Nat. Bk., 49 App. D. C. 363, 265 F. 
1003, 12 A. L. R. 358, and annotations thereto. It also seems to be uni- 





104 THE BANKING LAW JOURNAL 


formly held that the liability of an individual presenting a check to a 
bank for cashing depends upon the relationship of indorser and in- 
dorsee. Burton v. U. 8., 196 U. S. 283, 25 S. Ct. 243, 49 L. Ed. 482; 
Aebi v. Bank of Evansville, 124 Wis. 73, 102 N. W. 329, 68 L. R. A. 
964, 109 Am. St. Rep. 925; Ayres v. Farmers’ & Merchants’ Bk., 79 Mo. 
421, 49 Am. Rep. 235; and Noble v. Doughten, 72 Kan. 336, 83 P. 1048, 
3 L. R. A. ( N. 8.) 1167. The liability so created is thus referred to in 
Morse on Banks and Banking (5th Ed.) § 357: 


‘*It is not an uncommon thing for a depositor to undertake to over- 
draw his balance, and if he be a depositor in good standing and repute 
and a good customer of the bank his overdraft may be very probably 
overlooked by it. Of course, such payment is made by the bank wholly 
upon its own risk and in sole reliance upon the ability of the drawer to 
make remuneration. In fact it is nothing else but a loan, and a loan of 
a very dangerous and irregular description, wherein the bank has no 
security whatsoever beyond the right of action against the drawer.’’ 


The liability of the Faulkners cannot be predicated upon the theory 
of the relationship of principal and agent existing. Where a principal 
authorizes an agent to collect money and draw and indorse checks, the 
law is that such authorization does not empower the agent to create an 
overdraft. Union Bk. v. Mott, 39 Barb. 180. Nor do we think there is 
anything in the case upon which the principle of estoppel may be in- 
voked. The court has held that Faulkner was entirely innocent and 
had no knowledge of any fraud or intended fraud by Reilly; that he 
made no representations in regard to the check, and, in fact, it appears 
that Faulkner had no knowledge whatever of the check save and except 
that Reilly told him of its existence, and of his desire to deposit the same 
and to make the arrangement which appears in the opinion which we 
have quoted from the learned trial court. At the time of the presenta- 
tion of the check to the cashier of the defendant bank Faulkner appears 
to have taken no part other than to introduce Mr. Reilly. It appears 
that the man that Faulkner introduced was in fact the man Reilly. He 
had theretofore worked on the state farm at Eldridge and that Faulkner 
was not representing to the bank any person other than Mr. Reilly him- 
self. We have been cited to no authorities which hold that the mere in- 
troduction of a prospective depositor to the officials of a bank renders 
the one performing that function liable on account of any checks pre- 
sented to the bank by the person so introduced or Tiable for any over- 
drafts or illegal withdrawal of the funds of the bank made by such 
person. Faulkner did not indorse the check. It does not appear that he 
ever saw the check, and there is nothing in the testimony showing any 
representations whatever by him in relation thereto. 

In Wood v. Blaney, 107 Cal. 291, 40 P. 428, the Supreme Court ap- 
proved five propositions essential to an estoppel: (1) There must have 
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been a false representation or a concealment of material facts; (2) the 
representation must have been made with knowledge, actual or con- 
structive of the facts; (3) the party to whom it was made must have 
been ignorant, actually and permissibly, of the truth of the matter; 
(4) it must have been made with the intention, actual or constructive, 
that the other party should act upon it; (5) the other party must have 
been induced to act upon it. The cashier of the defendant bank testified 
that he relied upon the introduction, and the fact that Faulkner was a 
customer of the bank and had a deposit therein, thus expressly negativ- 
ing the assumption that he acted upon any representation of Faulkner 
whatever. Faulkner introduced Reilly and Reilly was actually the man 
whom Faulkner introduced. Hence, there was no misrepresentation in 
that particular. That the cashier thought that Faulkner or any other 
person was liable for the actions or transactions had by the person in- 
troduced to the bank with the bank was simply the mistake or error of 
the bank cashier. 

The respondents urge with considerable force that the cashing of the 
$650 check drawn by Reilly did not create an overdraft, but whether 
it did or did not, we do not very well see how the legal relations of the 
parties are in anywise altered in this case. The bank, under and by 
virtue of the writing signed by Faulkner, was authorized, so far as 
Faulkner was concerned, to pay out certain moneys and nothing more. 
These moneys were represented by a check in this instance with which 
he had nothing to do, and of which he was simply an innocent victim 
used as a foil for the purpose of illegally extracting funds from the 
bank. In this behalf he was no whit more negligent, and in fact not of 
the same degree negligent, if negligent at all in anything he did, as was 
the defendant bank in not taking the precaution of receiving and accept- 
ing the check for purposes of collection only, and in such a manner as to 
enable it to ascertain its value or valuelessness before it paid out money 
on account thereof. In so doing the bank took the chances of, in law, 
becoming the owner of a worthless piece of paper when it might have 
fully safeguarded itself in this instance by taking the simple precaution 
before mentioned, and there are no circumstances in this action upon 
which it can claim to have been defrauded by reason of any actions or 
representations on the part of the plaintiffs in this cause. If the theory 
of the appellant is correct that the overdraft was created by Reilly, we 
are still of the opinion that the circumstances attending the deposit 
herein did not give the bank any authority whatsoever to allow an over- 
draft, or to loan money to either one of the parties in whose names the 
account was opened. The whole case resolves itself into this statement: 
It was a fraud, pure and simple, practiced by Reilly, without any knowl- 
edge, connivance, or assistance on the part of Faulkner, and the defend- 
ant was in a position where it might have protected itself, as herein 
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stated, but did not do so, and we do not think it is now in a position to 
recoup its losses from the plaintiffs in this case. 
The judgment and the order of the trial court are affirmed. 


CHECK DRAWN IN LEAD PENCIL — RAISED 
FROM $5 TO $500—BANK LIABLE 


Glasscock v. First National Bank of San Angelo, Supreme Court of 
Texas, 266 S. W. Rep. 393 


The plaintiff, who was a depositor in the defendant bank, directed 
her son-in-law to draw a check payable to his order for $5.00. He 
drew the check in lead pencil, leaving a space between the word 
‘“five’’ and ‘‘dollars’’ which she signed. He erased the figures $5.00 
and wrote the word ‘‘hundred’’ after the word ‘‘five,’’ thus raising 
the check to the larger amount. He presented the check and the 
bank paid it. It was held that the bank was liable to the depositor 
for the amount. While the plaintiff was negligent in signing a check 
drawn in this manner, the court held that this was not a proximate 
cause of the loss. The proximate cause of the loss was the wrongful 
act of the payee in altering the check. 


Certified Questions from Court of Civil Appeals of Third Supreme 
Judicial District. 

Action by W. A. Glasscock against the First National Bank of San 
Angelo. From a judgment for defendant, plaintiff appealed. to Court 
of Civil Appeals. On certified questions from Court of Civil Appeals. 
Question answered. 

Wright & Harris and L. B. Harris, all of San Angelo, for appellant. 

Hill & Hill, of San Angelo, for appellee. 


GREENWOOD, J.—The certificate in this case was prepared by the 
distinguished former Chief Justice of the Austin Court of Civil Ap- 
peals, Hon. W. M. Key. It is as follows: 


‘‘The above-entitled cause is pending in this court upon appeal 
from a judgment in favor of appellee. 

‘The facts are that on October 12 and on October 13, 1916, there was 
on deposit in appellee bank in the name of Mrs. W. A. Glasscock, subject 
to her check, a sum exceeding $500. On October 12th she directed her 
son-in-law, M. J. Rose, to draw a check, payable to his order, for $5. He 
drew said check in lead pencil, and she signed the same. As drawn the 
check read : 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 75. 
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‘* ‘San Angelo, Tex., 9/12, 1916. No. 
‘‘<The First National Bank: Pay to M. J. Rose or order $5.00 
five dollars, for . 
“* «(Signed ] Mrs. W. A. Glasscock.’ 


‘‘A blank space was left between the words ‘Five’ and ‘Dollars,’ as 
above indicated, no line being drawn through said space. 

‘‘The following day Rose presented this check to appellee, and when 
so presented the figures ‘$5.00’ had been changed to *$500.00,’ and the 
blank space between the words ‘five’ and ‘dollars’ had been filled in by 
Rose with lead pencil, so that the same then read: 


“* “San Angelo, Tex., 9/12, 1916. No. 
‘‘«The First National Bank: Pay to M. J. Rose or order $500.00, 
five hundred dollars, for loan six months. 
** «Signed ] Mrs. W. A. Glasscock.’ 


‘‘The appellee, without any knowledge that the check had been 
altered, paid Rose on same $500, and charged that amount to the account 
of Mrs. Glasscock. Appellant sued the appellee bank to recover this 
amount, less $5 for which the check was drawn. 

‘‘The case was submitted to a jury upon special issues, as follows: 

‘«*Wirst. You will answer in what amount was the check in question 
written for, when the same was delivered by Mrs. W. A. Glasscock to 
M. J. Rose. Answer: Five dollars. 

«J. J. Clay, Foreman. 

‘« ‘Second. Was the check in controversy in this suit raised to a 
greater amount after its delivery by Mr. W. A. Glasscock to M. J. Rose, . 
and if ‘Yea,’ in what amount was it raised? Answer: Five hundred 
dollars. 

“¢*J. J. Clay, Foreman. 

‘‘«Third. If in any preceding question you have answered that the 
check in controversy was raised after its delivery by Mrs. W. A. Glass- 
cock to M. J. Rose, and made for a greater amount than the same was 
when it was so delivered, then you will answer: Did Mrs. Glasscock, at 
the time said check was raised, have any knowledge, or did she con- 
sent to the raising of said check? You will answer this question ‘Yes’ 
or ‘No.’ Answer: No. 

“¢«J. J. Clay, Foreman. 

‘**Fourth. Was Mrs. W. A. Glasscock guilty of negligence in sign- 
ing her name to the check in the manner it was written and without ex- 
amining it? Answer ‘Yes’ or ‘No.’ Answer: Yes. 

“«*3. J. Clay, Foreman. 

‘**Pifth. Was the defendant guilty of negligence in paying said 
check. Answer ‘Yes’ or ‘No.’ Answer No. 

“«y. J. Clay, Foreman. 


‘« «Sixth. By negligence as used in the preceding interrogatories 
is meant a failure to use such care and precaution as a person of or- 
dinary prudence would use under like or similar circumstances. In con- 
sidering your answer to the above question, and in explanation of the law 
governing the same, you are charged that under the law defendant bank 
was not bound to take notice of any memorandum upon the margin of 
said check and such memorandum would not be notice to the bank. The 





108 THE BANKING LAW JOURNAL 


burden is on the plaintiff to prove the affirmative of the above issues by 
a preponderance of evidence, except the fourth issue, and as to said 
fourth issue the burden is on the defendant to prove the affirmative 
thereof by a preponderance of evidence. The jury is the exclusive judge 
of the credibility of the witnesses and the weight to be given to their 
testimony, but the law you are to receive from the court which is herein 
given you and be governed thereby.’ 

‘*The evidence is sufficient to sustain these answers. 

‘‘Upon return of the verdict, each of the parties hereto moved the 
court for judgment in his favor. Judgment was rendered in favor of 
appellee. 

‘*‘ Appellant, under proper assignments, presents the proposition that 
where a completed instrument is signed by a party, and after its de- 
livery a forgery is committed by materially changing the same, the 
maker of such instrument is not liable thereon to an innocent purchaser 
for value, though, by his negligent manner of executing the same, he has 
rendered possible such forgery, in such manner as the same would not be 
detected by a reasonably prudent person in the exercise of ordinary 
eare. On the other hand, appellee presents the reverse of this proposi- 
tion as a counter proposition. 

‘‘By reason of the fact that the decisions on this point in other juris- 
dictions and the text writers seem to us to be in irreconcilable conflict, 
that there is a seeming conflict on the principle involved in the cases of 
Lanier v. Clarke (Tex. Civ. App.) 133 S. W. 1093, Kelley v. Bank (Tex. 
Civ. App.) 135 8. W. 1142, and Morris v. Bank, 37 Tex. Civ. App. 97, 
83 S. W. 36, that there is, so far as we are aware, no decision on this 
point by the Supreme Court of Texas, and the fact that the point in- 
volved is of great interest to the jurisprudence and the business interests 
of Texas, we certify to your honors the following question: 

‘‘Where a party draws a check in such form as that it can be changed 
te read for a larger amount, in such a manner as not to excite the sus- 
picion of a reasonably prudent person, and it is, after it has been de- 
livered to the person in whose favor it is drawn, so changed, under cir- 
cumstances that constitute forgery, and the same, upon presentation to 
the drawee, is paid, without knowledge on his part of such forgery, and 
without knowledge of such fact as would put a reasonably prudent per- 
son on inquiry as to such forgery, must the loss fall upon the drawer of 
such check, or upon the bank paying the same?’’ 


As stated in the certificate, the authorities present diverse answers 
to the question certified. 

The following are the outstanding reasons given for affirming liability 
against the drawer of a check or other negotiable instrument, in favor 
of a bona fide holder, for an amount to which it was raised by forgery, 
which was facilitated by the drawer’s negligence with respect to the form 
of the instrument, viz. : 

First. That the true proximate cause of the excess payment is not 
the act of the forger but is the drawer’s negligence in issuing paper in 
such shape that it can be collected as raised without detection through 
the exercise of ordinary care. . 

Second. That where one of two innocent persons must suffer in- 
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jury from the wrong of a third the loss should fall on the person whose 
act enabled the third party to perpetrate the wrong. 

Third. That the negligence of the drawer amounts to an invitation to 
purchase the altered paper, which estops the drawer to question the 
title of one who has paid value therefor without knowledge of the altera- 
tion or reasonable means to discover same. 

Fourth. That each depositor owes to his bank the duty to exercise 
ordinary care in drawing his checks, and where a breach of such duty 
results in payment by the bank of a raised check, the loss, as between the 
depositor and the bank, should fall on the depositor. 

Notable English and American eases sustaining the drawer’s liability 
under one or more of the rules above outlined are: Young v. Grote 
(1827) 4 Bing. 253, 13 E. C. L. 420; London Joint Stock Bank, Ltd., v. 
Maemillan (1918 H. L.) A. C. 777, 9 B. R. C. 720; Isnard v. Torres 
(1855) 10 La. Ann. 103; Garrard v. Haddan (1870) 67 Pa. 85, 5 Am. 
Rep. 412; and Yocum v. Smith (1872) 63 Ill. 321, 14 Am. Rep. 120. 
In line with these cases is the decision of the Texarkana Court of 
Civil Appeals in First National Bank of Newsom v. Walling (1920) ; 
(Tex. Civ. App.) 218 S. W. 1080. 

English and American cases denying the right of the bona fide 
holder to recover of the drawer a different amount from that for which 
a completed instrument was drawn, despite mere negligence of the drawer 
with respect to the instrument’s form, are grounded on the following 
principles: 

First. That the proximate cause of loss on paper raised by forgery 
and originally drawn with blanks not designed to be filled is not the 
negligence of the drawer, but is the act of the forger. 

Second. That the rule visiting the consequences of wrongdoing on 
him who has enabled another to perpetrate a wrong on an innocent party 
has no application to one who has done no more than issue a complete 
negotiable instrument, without conferring any authority, express or im- 
plied, on any one to alter it. 

Third. That the drawer’s invitation is to deal with paper executed 
or authorized by him and not with his paper as altered by forgery, and 
as to such forged paper he is not estopped by reason of having invited 
any one to pay or acquire same. 

Fourth. That the customer of a bank, like everybody else, should 
ordinarily be held for no more than the proximate results of his acts of 
negligence, and should therefore not be liable for the unauthorized, un- 
anticipated, intervening, criminal act of another. 

Among leading cases announcing the principles last set out are 
Scholfield v. Londesborough (1896 H. L.) A. C. 514, 75 L. T. N.S. 
254; Colonial Bank v. Marshall (1906) A. C. 559, 5 A. & E. Ann. Cases, 
771; Greenfield Savings Bank v. Stowell, 123 Mass. 196, 25 Am. Rep. 
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67; Knoxville Nat. Bank v. Clark, 51 Iowa, 264, 1 N. W. 491, 33 Am. 
Rep. 129; Exchange Nat. Bank of Spokane Falls v. Bank of Little Rock, 
58 F. 140, 7 C. C. A. 111, 22 L. R. A. 686; Nat. Exchange Bank v. Lester, 
194 N. Y. 461, 87 N. E. 779, 21 L. R. A. (N. 8.) 402, 16 Ann. Cas. 770; 
16 A. & E. Ann. Cases, 770; Broad Street Bank v. National Bank of 
Goldsboro, 183 N. C. 463, 112 S. E. 11, 22 A. L. R. 1124. 

We think the sounder principles underlie the cases denying the 
drawer’s liability on a forged instrument which was complete when it 
left the drawer’s hands, though it contained a blank space which made it 
easier for a forger to raise the instrument. 

We see no escape from the conclusion announced by the Circuit Court 
of Appeals, through Judge Sanborn, in Exchange National Bank of 
Spokane Falls v. Bank of Little Rock, supra, in the following language: 


‘*When the drawer has issued a draft or note complete in itself, but in 
such a form as to be easily altered without attracting attention, and it 
is afterwards fraudulently raised by a third person, without his knowl- 
edge or authority, and then bought by an innocent purchaser, it is not 
his negligence, but the crime of the forger, that is the proximate cause 
of the loss. Forgery and consequent loss cannot be said to be the natural 
er probable consequence of issuing a draft inartificially drawn. The 
presumption is that dealers in commercial paper are honest men, and not 
forgers, and that such paper will not be changed. It will not do to say 
that every one whose negligence invites another to commit a crime is 
liable to a third party for the loss the latter sustains thereby. One who, 
by carelessly leaving a pile of shavings near his house, invites another to 
commit the crime of arson that results in the burning of his neighbor’s 
buildings, is not liable to his neighbor for that loss. The farmer who 
negligently turns his horse into the highway, and thereby invites a 
thief to steal it, does not thereby lose title to his horse when an innocent 
purchaser has bought him of the thief. Nor is there, in our opinion, 
any sound reason why the liability of the maker of a promissory note 
cr bill of exchange, complete in itself when issued, but subsequently 

raised without his knowledge or authority, should be measured 
by ‘the facility with which a third person has committed the crime of 
forgery upon it, or why he should be held liable for the loss resulting 
from such a forgery. The altered contract is not his contract. His 
representation was not that the forged contract was his, but that the 
original contract was his, and the rule caveat emptor makes it the duty 
of the purchaser when he buys it, and not of the maker, to then see that 
it is genuine.’’ 


The Supreme Court of Iowa goes to the heart of the matter in asking: 


‘But could it be anticipated that such negligence would cause an- 
other to commit a crime, and can it be said a person is negligent who 
does not anticipate and provide against the thousand ways through or 
by which crime is committed?’’ Knoxville Nat. Bank v. Clark, 51 Iowa, 
264, 1 N. W. 491, 33 Am. Rep. 135. 


Referring to the rule that one who puts it in the power of another to 
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occasion loss to an innocent party ought to make good the loss, the Iowa 
Supreme Court says in the case last cited: 


‘It seems to us such rule can have no application to this class of 
eases. It has never, we think, been carried to the extent of making one 
person civilly liable for the crime of another, and, on principle, we think 
it cannot be. As far as courts have gone in this direction, is to make one 
person civilly liable for the fraudulent acts of another, whereby some 
third person has sustained a loss, the fraud being made possible by the 
acts and conduct or negligence of the person charged.’’ 


It would seem that the drawer’s negligence could not be held the 
proximate cause of the payment of a greater amount than was called for 
by his completed paper, under the settled rule in Texas, whereby ‘‘the 
test as to whether a given act may be deemed the proximate cause of an 
injury is simply whether in the light of all attending circumstances the 
injury was such as ought reasonably to have been anticipated as a con- 


sequence of the act.”?’ G. H. & S. A. Ry. Co. v. Bell, 110 Tex. 106, 216 
S. W. 390. 


However, the decisions of the Courts of Civil Appeals in Texas are 
not in harmony, as will appear from contrasting the opinion of the Fort 
Worth court, through Judge Speer, in Lanier v. Clarke, 63 Tex. Civ. 
App. 266, 133 S. W. 1094, 1095, with the opinion of the Texarkana 
court, through Judge Levy, in First National Bank of Newsom v. Wall- 
ing (Tex. Civ. App.) 218 S. W. 1080. 

We think the Supreme Court announced the correct rule in Farmers’ 


& Merchants’ National Bank v. Novich, 89 Tex. 383, 384, 34 S. W. 914, 
as follows: 


‘‘The liability of the maker of a note, when it has been changed 
without his authority, depends upon the question as to whether or not 
he has committed it to another person in such form as to imply authority 
in that person to make the change, and if he has done so, the law holds 
that he has been negligent in so executing and putting it in circulation, 
and as a result he must suffer from the acts of the person whom he 
trusted rather than to throw the loss upon another, who did not trust 
in the matter to the person who made the alteration. Rainbolt v. Eddy, 
84 Iowa, 440; Visher v. Webster, 8 Cal. 109; Vanduzer v. Howe, 21 
N. Y. 531. For instance, if the note be executed, leaving a blank for 
the amount to be filled in or a blank indicating that the note is to be 
made payable at a particular place or if there be a blank indicating that 
a rate of interest is to be expressed, then the maker of such note im- 
pliedly authorizes the person to whom he intrusts it to fill such blanks 
so as to make the note complete in form. (See cases cited above.) 

‘‘But, according to the statement made in this case and the form of 
the note embraced therein, there was neither blank nor words indicating 
that any rate of interest should be expressed. In such case, the ad- 
dition of the words as in this note at the end thereof was without any 
implied authority, and if not in fact authorized rendered the note void 
in the hands of innocent holders thereof.’’ 
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There is no inconsistency between this statement and the declaration 
in the opinion that the indorsers would be liable if by their negligence 
they had put it within the power of the person to whom they intrusted 
the note to make it seem what it appeared when acquired by the bona 
fide holder, if read in the light of the context immediately following and 
quoted above, under which the negligence referred to is made to de- 
pend on implied authority to the person to whom the note was intrusted 
to alter same. 

The opinion in Bank v. Novich, supra, is in accord with the opinion 
of the United States Supreme Court in Angle v. N. W. Mutual Life Ins. 
Co., 92 U. 8. 330, 23 L. Ed. 556, where the court said: 


‘*Persons dealing with an agent are entitled to the same protection 
as if dealing with the principal, to the extent that the agent acts within 
the scope of his authority. 

‘‘Pursuant to that rule it is settled law that, where a party to a 
negotiable instruments intrusts it to another for use as such, with blanks 
not filled up, such instrument so delivered carries on its face an implied 
authority to complete the same by filling up the blanks; but the au- 
thority implied from the existence of the blanks would not authorize the 
person intrusted with the instrument to vary or alter the material terms 
of the instrument, by erasing what is written or printed as part of the 
same, nor to pervert the scope and meaning of the same by filling the 
blanks with stipulations repugnant to what was plainly and clearly ex- 
pressed in the instrument before it was so delivered. 

‘‘By virtue of the implied authority such a depositary may perfect, 
in his discretion, what is incomplete, by filling the blanks; but he may 
not make a new instrument by erasing what is written or printed, nor 
by filling the blanks with stipulations repugnant to the plainly expressed 
intention of the same as shown by its written or printed terms. Good- 
man vy. Simonds, 20 How. 361; Bank v. Neal, 22 How. 108.’’ 


In the instant case, the payee of the check entirely erased the figures 
‘$5.00’? and substituted therefore the figures ‘‘$500.00,’’ and then 
utterly perverted the scope, purpose, and intent of the check by in- 
serting the word ‘‘hundred”’ in the blank after the written word ‘‘five.’’ 
It is quite too plain for argument that he had no implied authority to 
do anything he did, and that what he did was utterly beyond the con- 
templation of the maker of the check; and, we think, she cannot be con- 
sidered bound by his acts under sound rules of the law of agency, 
negligence, or estoppel. 

The justice of the rule to which we adhere appears to have become 
generally recognized throughout the United States. All the states, save 
about four, have adopted a substantially uniform negotiable instruments 
law, whereby it seems that the material alteration of negotiable paper re- 
lieves all parties thereto from liability thereon who have not made, au- 
thorized, or approved the alteration, provided that a bona fide holder 
may nevertheless enforce payment of the paper as it stood prior to its 
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alteration. 8 C. J. 45; Commercial Bank v. Arden & Fraley, 177 Ky. 
520, 197 S. W. 954—956, L. R. A. 1918B, 320. 

Article 6001—124 (Vernon’s Ann. Civ. St. Supp. 1922) of the 
Texas Negotiable Instruments Act provides: 


‘‘Where a negotiable instrument is materially altered without the 
assent of all parties liable thereon, it is avoided, except as against a 
party who has himself made, authorized or assented to the alteration, 
and subsequent indorsers. 

‘‘But when an instrument has been materially altered and is in the 
hands of a holder in due course, not a party to the alteration, he may 
enforce payment thereof according to its original tenor.’’ 


Article 6001—125 declares that any alteration which changes ‘‘the 
sum payable either for principal or interest’’ is a material alteration. 

Under these articles a check, drawn in the form of the one in suit 
and in like circumstances, would impose no liability on the drawer in 
excess of the amount for which originally written, even to a bona fide 
holder. The act embracing these articles was adopted, however, after 
the check here involved was cashed. We refer to the acts to show the 
general sanction in America of what we regard as the rule based on the 
sounder of the divergent views entertained by most eminent courts. 

We answer that the loss, under the facts certified, must fall on the 
bank instead of the drawer of the check. 


BANK LIABLE IN PAYING CHECK ON UNAU- 
THORIZED INDORSEMENT OF AGENT 


Kentucky Title Savings Bank & Trust Co. v. Dunavan, Court of Appeals 
of Kentucky, 266 S. W. Rep. 667. 


The plaintiff placed real property in the hands of a real estate 
agent for sale. The agent negotiated the sale and received a check, 
drawn on the defendant bank, payable to the plaintiff’s order, in 
payment. Acting without authority, he indorsed the plaintiff’s 
name on the check and wrote his own name thereunder, followed 
by the word ‘‘Agent.’’ He deposited the check to his credit in his 
own bank and it was collected from the defendant drawee. The 
agent appropriated the proceeds. It was held that the bank was 
liable to the plaintiff for the amount of his loss. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 446. 
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Action by Rufus Dunavan against the Kentucky Title Savings Bank 
& Trust Company. From judgment for plaintiff, defendant appeals. 
Affirmed. 

Helm Bruce and Bruce, Bullitt & Gordon, all of Louisville, for 
appellant. 

D. Moxley, of Louisville, for appellee. 


McCANDLESS, J.—Dunavan owned two small houses and lots in 
the city of Louisville. Aside from taxes, these were free from incum- 
brance. Arnold owned a farm in Bullitt county, which was incumbered 
by mortgage lien to the extent of $1,600, due the Louisville Title Com- 
pany. He had listed this farm for sale with Etheridge, a real estate 
dealer. Etheridge negotiated a deal with Dunavan for the exchange 
of these properties. The parties mutually executed a writing in the 
nature of a title bond, by the terms of which Arnold exchanged the 
farm for the two houses and lots, deeds to be executed when Arnold 
secured a release of the lien on the farm. Each delivered possession 
to the other. In addition to this, it was agreed that Arnold might sell 
one of the lots for the purpose of securing funds to pay the lien debt 
on the land, and that, if he did so, Dunavan would execute deed therefor 
to the purchaser. 

Arnold listed the lots with Etheridge for that purpose, and he 
negotiated a sale of one of them to Martin at the price of $1,700. Of 
this sum, Martin gave a check for $300, payable to Etheridge, and 
arranged with the Kentucky Title Company, hereinafter known as 
the Title Company, to examine the title, giving it the remaining $1,400, 
to be paid the vendor on the delivery of the deed, if title was satisfactory. 
Thereupon a deed was prepared for this lot from Dunavan to Martin, 
and Etheridge carried it to Dunavan, who executed it and delivered it 
back to Etheridge. At the same time, Dunavan executed a deed to 
Arnold for the other lot and delivered it to Etheridge. 

Etheridge carried the Dunavan deed to the Title Company, and the 
latter received the deed for Martin and executed and delivered to 
Etheridge a check for the sum of $1,400, drawn in favor of Dunavan 
on the Kentucky Title Savings Bank & Trust Company, hereinafter 
called the Savings Bank. Etheridge wrote Dunavan’s name on the 
back of the check, and his own name, followed by the word ‘‘agent,’’ 
and deposited it and the $300 check he had received from Martin to 
his own credit in the First National Bank. Twenty days later Ethe- 
ridge gave his personal check on the First National Bank to the Louis- 
ville Title Company for the sum of $500, to be credited on the Arnold 
mortgage. 

The Louisville Title Company credited $400 of this on the Arnold 
note, reducing it to $1,200; the other $100 was reserved for interest and 
taxes. The Title Company, the Savings Bank, and the First National 
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Bank were all housed in the same building, and were under the same 
management. Shortly thereafter, Etheridge committed suicide, leaving 
an insolvent estate. Dunavan was not advised as to Etheridge’s trans- 
actions subsequent to the execution of the deed, but the facts were 
developed in a suit between Arnold and Dunavan, in which it is indi- 
cated that Dunavan was unsuccessful. At any rate, about one year 
after Etheridge’s death Dunavan filed this action against the Savings 
Bank, alleging the issual of the $1,400 check on that bank, payable to 
his order by the Title Company; that this was upon a sufficient con- 
sideration ; that the Title Company had a sufficient amount to its credit 
in the Savings Bank to pay the check; that the check was delivered 
to Etheridge without plaintiff’s knowledge; that Etheridge had no 
authority from him to collect the check, and the Savings Bank paid 
the check to Etheridge on his forged indorsement of plaintiff’s name, 
and returned it to the Title Company, all without his knowledge or 


consent. 

The answer denied that the payment to Etheridge was without au- 
thority from plaintiff, and affirmatively pleaded that Dunavan au- 
thorized Etheridge to act as his agent in the indorsement and collec- 
tion of the check, and this was controverted. 

Upon the trial, defendant assumed the burden, the facts appearing 


substantially as above set out. The court gave a peremptory instruc- 
tion to the jury to find a verdict for plaintiff in the sum of $1,200, which 
was accordingly done. Defendant, in addition to its motion for a new 
trial, moved the court for a judgment in its favor non obstante vere- 
dicto. This was refused, and it appeals. 

It is conceded that the purpose of the Martin transaction was to 
procure a release of the lien on the Arnold farm; that Dunavan executed 
the deed to Martin and delivered it to Etheridge, with the under- 
standing that Etheridge would collect the consideration from Martin, 
and. pay off the lien debt or deliver it to Arnold, who would pay it off; 
that Dunavan did not know the check was being drawn in his favor, 
or learn of that fact until long afterward. It is argued that really 
Dunavan had no interest in the check, and that, so far as he had an 
interest in the transaction, Etheridge was authorized to act for him, 
and he was thus authorized to collect the check. 

This argument is not impressive. It is true that Arnold was pri- 
marily liable for the lien debt but Dunavan was also indirectly liable 
so long as the lien remained. In this he was protected, so long as he 
retained the legal title in the lot. When he conveyed that title, he 
surrendered the protection thus afforded and became vitally interested 
in the consideration paid. True, he was careless and confiding, and 
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Etheridge had an opportunity to collect the consideration in cash from 
Martin. Indeed, if the Title Company had issued the check to Ethe- 
ridge, perhaps Dunavan could not complain, but the Title Company, 
in a businesslike way, protected his rights, and he was thus constituted 
the legal and rightful owner of the check. 

Etheridge unquestionably had a right to accept the check payable 
to Dunavan, but this did not authorize him to indorse Dunavan’s 
name thereon. The indorsement itself gave notice that Etheridge was 
assuming to act as agent. Mitchell v. First Nat. Bank, 203 Ky. 770, 
263 S. W. 15. Our statute, section 3720b19, provides: 


‘‘The signature of any party may be made by an agent duly au- 
thorized in writing.’’ 


This and similar sections have been construed in a number of cases, 
and uniformly held to be mandatory. Inter-Sou. L. I. Co. v. First 
National Bank of Hazard, 178 Ky. 95, 198 S. W. 563; Finley v. Smith, 
165 Ky. 445, 177 S. W. 262, L. R. A. 1915F, 777; Robinson v. Bank 
of Winslow (Ind. App.) 85 N. E. 794; Jackson Paper Co. v. Commercial 
Bank, 199 Ill. 154, 65 N. E. 136, 59 L. R. A. 657, 93 Am. St. Rep. 113; 
Burstein v. People’s Trust Co., 143 App. Div. 165, 127 N. Y. S. 1093; 
Dispatch Packing Co. v. Nat. Bank of Commerce, 109 Minn. 451, 124 
N. W. 236, 50 L. R. A. (N. 8.) 74. 

Clearly, the Savings Bank acquired no title to the check by this 
transaction. The question to be determined is whether this gave a 
cause of action to Dunavan against it. Appellant insists that it did 
not, for the reason that the check in question was never accepted or 
certified by the bank. In this it relies on the following provisions of 
the statute, supra (section 3720b185) : 


Section 3720b185: ‘‘A check is a bill of exchange drawn on a hank 
payable on demand. Except as herein otherwise provided, the pro- 
visions of this act applicable to a bill of exchange payable on demand 
apply to a check.’’ 

Section 3720b189: ‘‘A check of itself does not operate as an assign- 
ment of any part of the funds to the credit of the drawer with the 
bank, and the bank is not liable to the holder, unless and until it 
accepts or certifies the check.”’ 

Section 3720b132: ‘‘The acceptance of a bill is the signification by 
the drawee of his assent to the order of the drawer. The acceptance 
must be in writing and signed by the drawee. It must not express that 
the drawee will perform his promise by any other means than the pay- 
ment of money.’’ 

Section 3720b134: ‘‘Where an acceptance is written on a paper 
other than the bill itself, it does not bind the acceptor except in favor 
of a person to whom it is shown and who, on the faith thereof, receives 
the bill for value.’’ 
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In considering these sections, we have held that, in the absence of a 
written acceptance, the drawee bank is not liable to the holder of a 
check for the non-payment thereof, but that in such cases the cause of 
action exists in favor of the holder as against the drawer; also that 
the drawer may sue the drawee bank for failure to honor his check, 
where he has on deposit a sum sufficient to meet it, but there is not 
such a privity of contract between the parties as will authorize the 
holder to sue the bank. Ewing v. Citizens’ Bank, 162 Ky. 551, 172 S. W. 
955; First National Bank v. Hargis, 170 Ky 690, 186 S. W. 471. 

As stated, Dunavan did not learn of the check until after the 
above transactions, and when he demanded payment threreof of the 
Savings Bank this was refused. It had not been accepted in writing; 
and from this appellant argues that the facts in the case fall within 
the principle laid down in the Ewing and Hargis Cases, supra, and 
cites B. & O. R. v. First National Bank, 102 Va. 753, 47 S. E. 837; 
Elyria Savings & Banking Co. v. W. B. Co., 92 Ohio St. 406, 111 
N. E. 147, L. R. A. 1916D, 433, Ann. Cas. 1917D, 1055, and Hunt 
v. See. State Bank, 91 Or. 362, 179 P. 248, as authority for holding © 
that, under the facts, no cause of action existed in favor of Dunavan 
against the bank. It is further argued that, by the provisions of 
section 3720b145, ‘‘presentment for acceptance must be made by or on 
behalf of the holder * * *’’ and, by section 3720b72, ‘‘ presentment 
for paynient * * * must be made by the holder, or some one authorized 
to receive payment on his behalf’’ and, by section 3720b190, ‘‘ ‘holder’ 
means the payee or indorsee * * * or the bearer’’ and ‘‘ ‘bearer’ 
means the person in possession of a bill or note which is payable to 
bearer.’’ 

That if Etheridge had no authority to act for Dunavan, he could 
not present the check for acceptance, and as the check was not payable 
to bearer, and as he was neither the payee nor the indorsee, he was not 
the holder, therefore he could not have presented the check for payment; 
consequently sections 3720b136, 3720b137, relied on by appellee as show- 
ing an implied acceptance, do not apply. Those sections read: 


































Section 3720b136: ‘‘The drawee is allowed twenty-four hours after 
presentment in which to decide whether or not he will accept the bill; 
but the acceptance, if given, dates as of the day of presentment.”’ 
Section 3720b137: ‘‘Where a drawee to whom a bill is delivered for 
acceptance destroys the same or refuses within twenty-four hours after 
such delivery, or within such other period as the holder may allow, to 
return the bill accepted or nonaccepted to the holder, he wil! be 
deemed to have accepted the same.’’ 









There is much force in the argument advanced, and the authorities 
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cited are entitled to serious consideration, but, without entering into a 
discussion of the relative merits of the conflicting cases, or an elaborate 
discussion of the statutory provisions, we will be content to state our 
conclusions and cite some of the authorities in support thereof. 

A check can scarcely be presented for payment without an accept- 
ance or refusal in the ordinary sense, and when presented for pay- 
ment, if without a refusal the drawee bank should take and hold it 
for an unreasonable length of time, it might thereby render itself 
liable thereon, but we cannot agree with appellee that this would 
constitute an acceptance under the provisions of sections 3720b136 
and 3720b137, which refer alone to presentment for acceptance, and 
conclude that there was no technical acceptance of the check, either 
express or implied. 

However, Dunavan was the legal owner of the check. The drawee 
bank had on deposit to the credit of the drawer sufficient funds to pay 
it. That bank received the check, admitted its genuineness, and admitted 
liability thereon by appropriating the funds of the drawer to its pay- 
ment, and charging it to the drawer’s account, thus assuming entire 
control over it, and retaining it from the rightful owner. Not only 
that, but months afterward, when this suit was brought, it denied all 
allegations as to the forger’s culpability, and affirmatively pleaded 
that he had authority to indorse and collect it, thus still asserting its 
right to the check as against the true owner. Clearly this constitutes 
a case of conversion, and, as it has appropriated funds, deposited to 
meet it, to the payment of the check, it becomes liable to the owner for 
that amount for the conversion, independent of the statute. Barnes 
v. Cunningham, 193 Ky. 742 237 S. W. 375; L. & N. v. Cit. & People’s 
Bank of Pensacola, 74 Fla. 385, 77 So. 104, L. R. A. 1918C, 610; Crahe 
v. Mercantile Savings Bank, 295 Ill. 375, 129 N. E. 120, 12 A. L. R. 92; 
U. S. P. C. Co. v. U. S. National Bank, 61 Colo. 334, 157 P. 202. 

Complaint is made that the court allowed appellee a recovery of 
$1,200. As the original check was $1,400, and Etheridge gave his 
check for $500, if the latter was paid out of the former the recovery 
should have been only $900. However, as we have seen, all the insti- 
tutions were under the same management, and permission was given 
appellant to file a statement of Etheridge’s bank account, if it desired, 
and it failed to do so. That account might have shown the fund on 
which the $500 check was drawn, and, as Etheridge had collected $1,700 
in this transaction, we cannot say that this $500 was paid out of the 
proceeds of the $1,400 check, and that the court erred in placing the 
credit as he did. 

Perceiving no error, the judgment is affirmed. 

Whole court sitting. 
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INDORSER NOT RELEASED BY BANK’S APPLI- 
CATION OF HIS FUNDS TO PAYMENT 
OF NOTE BEFORE MATURITY 


Smyth v. George W. Bates & Co., Supreme Court of Oregon, 
228 Pac. Rep. 931 


Harry Howard deposited certain stock and bonds with the de- 
fendant, a banking company, as security for a note, and agreed that 
in case of default in payment of the note, the defendant might sell 
the stock and bonds and apply the proceeds to the payment of the 
note. The bank sold the securities and applied the proceeds upon the 
balance due on Howard’s note, and the surplus on an unpaid note 
for $10,000 upon which he was an indorser. At that time, the $10,000 
note was not yet due. A statement showing the application of the 
funds was furnished Howard by the bank shortly after the applica- 
tion had been made, and he made no objection thereto. Subsequently, 
Howard died, and his administrator brought this action to recover 
from the bank the amount applied upon the $10,000 note. It was his 
contention that Howard never authorized the bank to apply the 
money to the payment of the note. It was held that even if the ap- 
plication of the money to the payment of the note was unauthorized, 
Howard was not released thereby from liability as an indorser of the 
note, and the bank, therefore, had the right to set off the amount due 
on the $10,000 note against the administrator’s claim. 


Action by Sidney Smyth, administrator of the estate of Harry 
Howard, deceased, against George W. Bates & Co., bankers, a corpora- 
tion. From a judgment for plaintiff, defendant appeals. Reversed and 
dismissed. 

J. G. Arnold, of Portland (Rafferty & Pickett, of Portland, on the 
brief), for appellant. 

C. A. Sheppard, of Portland, for respondent. 


PER CURIAM.—This was an action for money had and recevied. 
The complaint alleges that the defendant, a banking company, received 
for the use and benefit of one Harry Howard $2,393.99 on. August 14, 
1915; $2,588.82 on July 7, 1916, (later found not to have been received 
by defendant) ; and $136.36 on October 25, 1918, which sums were re- 
ceived from the sale of certain bonds. Defendant’s amended answer 
denies the allegations of plaintiff’s complaint and, as a further and 
separate answer and defense, alleges: That Harry Howard had bor- 
rowed the sum of $2,075 from defendant, for which sum he had given 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 537. 
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defendant his note and, as security, placed 25 shares of stock in the 
Diamond Brick Company with defendant; that later a new note for the 
same amount was executed in lieu of the former note and the same se- 
curity deposited, and that, in addition to this security, Howard de- 
posited with defendant bonds of the Columbia Clay Company of the 
par value of $4,000, agreeing that, in case of default in the payment of 
the note, defendant might sell the stock and bonds and apply the pro- 
ceeds to the payment of the obligation, and apply the surplus to the 
payment of any other obligations Howard might owe defendant; that 
one R. A. Hume had executed a note for $16,000, in favor of this de- 
fendant, which note was indorsed by Harry Howard and one C. J. 
Cook, and which later was reduced to $10,000, and a new note issued 
for the latter amount, dated January 11, 1915, due one year from date, 
bearing the same indorsements; that the defendant collected the interest 
on Howard’s stock and bonds and the face value of one of the bonds at 
its maturity, and on August 14, 1915, sold the Columbia Clay Company 
bonds for $3,500, applying all such sums upon the balance due on the 
$2,075 note of Howard, and the surplus on the unpaid $10,000 note upon 
which he was an indorser, and that there was an account. stated on 
August 14, 1915. 

Plaintiff’s reply admits part of defendant’s answer, but denies that 
there was an account stated, and further denies that Howard made any 
payment upon the $10,000 note, or that he in any way authorized de- 
fendant to apply the sum of $2,393.99, and later the sum of $136.36 to 
the payment of said $10,000 note. A jury trial having been waived, the 
court made its findings of fact and conclusions of law, and rendered 
judgment in favor of plaintiff for the sum of $2,393.99 with interest 
and the sum of $136.36 with interest, and exonerated and discharged 
plaintiff from all liability on the $10,000 note made by R. A. Hume and 
mdorsed by Howard and Cook. Defendant appeals. 

Appellant contends that the hypothecation agreement, which was 
part of the $2,075 note made by Howard, gave sufficient authority to 
apply the balance, $2,393.99, received from the sale of Howard’s col- 
lateral after paying his note to defendant, to the payment of the $10,000 
note upon which he was an indorser. Appellant urges that such au- 
thority was proven to have been given, and that no proof was given by 
respondent showing that there was no such authority. It is further 
contended that Howard waived demand, protest, and notice of non- 
payment, and that appellant is entitled to set off the $10,000 against the 
claim of respondent, and that an account stated may be based upon 
the relation of a bank and its customer which is that of an ordinary 
debtor and creditor. 

Respondent contends that there can be no account stated except 
between prime contractors, and that Howard was only secondarily liable, 
and that he was discharged as surety because the contract was altered. 
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Appellant, in its reply brief, further urges that a surety is primarily 
liable upon a promissory note and absolutely liable for its payment. 

There are certain absolutely uncontradicted, if not admitted, facts 
which render a discussion of all of the contentions of the parties un- 
necessary. These facts are: (1) That, on January 11, 1915, R. A. Hume 
executed to the defendant his promissory note for $10,000, payable one 
year after date and indorsed by Harry Howard and C. J. Cook, said 
indorsers waiving demand, protest, and notice of non-payment; (2) that 
nothing was paid on the note unless the indorsement of $2,393.99, being 
the balance remaining after applying the proceeds of the sale of 
Columbia Clay Company bonds to the payment of Howard’s other in- 
debtedness; (3) that said application of $2,393.99 was made on August 
14, 1915, and before the $10,000 note was due; (4) that a statement of 
the bank showing the application of these funds was furnished Howard 
by the bank shortly after such application had been made, and there 
is no evidence that he objected thereto; (5) that Howard died in 1918; 
and (6) that there is no evidence that Howard in his lifetime ever de- 
manded or attempted to check against or otherwise withdraw the sum 
of $2,393.99 which it is now claimed was in the bank subject to his 
credit. 

Giving respondent the benefit of every inference that can be drawn 
against the positive testimony of appellant’s witnesses to the contrary, 
and conceding for the purposes of this opinion that Howard never au- 
thorized the application of these sums to the payment of the Hume note, 
and holding, in view of such concession, that, in the absence of such au- 
thorization, such application of the disputed moneys was void, we cannot 
agree with counsel for respondent that such attempted application re- 
leased Howard and Cook from their liability as indorsers. The act that 
releases an indorser in any case must be one that changes the substance 
of his obligation, so that he is, or may be, injuriously affected by it. A 
valid payment of the same sum by Hume, or even by a volunteer, would 
not have released the indorsers from liability, since it would have bene- 
fited, instead of injuring; much less an invalid credit of payment. 

The authorities cited by counsel for respondent go mainly to the 
proposition that any change in a contract, however slight, which in 
effect creates a new contract different from that which the surety con- 
templated when he became such, releases him from liability. Indorsing 
a payment upon a promissory note before maturity does not make it a 
new note or a new contract. Woodle v. Settlemyer, 71 Or. 25, 141 Pae. 
205, L. R. A. 1915A, 839, Ann. Cas. 1916C, 1222, cited by respondent is 
not in point. It discusses generally the liability of sureties upon ap- 
peal bonds, and holds that the courts cannot by construction extend the 
liabilities of sureties beyond the terms stated in the undertaking. Neither 
has Wehrung v. Denham, 42 Or. 386, 71 Pac. 133, any legal application 
to this ease. In that case the plaintiff, the state board of agriculture, 
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contracted with Denham to erect a certain building upon the state fair- 
grounds; for the performance of which contract Denham gave a bond 
with two sureties. Denham failed to complete the work, and he and the 
sureties were sued upon the undertaking. The sureties defended upon 
the ground that the contract with Denham required payments to be 
made in certain proportions as the work progressed; the board to hold 
the remainder for a certain period after completion of the work, which 
was not done. The court said: 


‘*As to the surety, however, a different rule obtains. In such a case, 
it does not seem to us that the doctrine that the surety may stand upon 
the strict letter of his contract has exact application. If what has been 
done by the obligee could not by any possibility have materially varied 
or enlarged the liability of the surety, it is difficult to see how it could 
discharge him. . . . Ima ease like the present, where the payments 
are required to be made in certain proportions as the work progresses, 
the balance remaining in the hands of the principal for a stated period 
after the completion of the work, it is fair to assume that the provision 
is for the benefit of the surety, as he might not have obligated himself if 
it had been otherwise. . 

‘And, wherever it is manifest that the security intended to be re- 
served for the benefit of the surety has become impaired by what has 
been done by the obligee in the non-observance of his undertaking, or 
which might by possibility materially vary or enlarge the surety’s 
liabilities, it will operate to the latter’s absolute discharge. The obligee 
owes a duty to the surety as well as to the other contracting party, and is 
bound to respect his rights in his dealings under the contract, and if he 
fails in this, to the surety’s possible injury in a material respect, he 
absolves the latter from his obligation. : 


Wood v. Steele, 6 Wall. 80, 18 L. Ed. 725, was a case in which a note 
was made by Steele and Newson and indorsed to Wood. The note was 
dated September 11, and before it was negotiated to Wood, Newson, 
without the knowledge or consent of Steele, changed the date from 
September 11 to October 11. It was held that such alteration was ma- 
terial, and that there could be no recovery against Steele, he being merely 
a surety and not receiving any part of the money. The distinction be- 
tween the conditions in that case and the one at bar is apparent. 

If the credit in this case had been authorized it would not have 
changed the liability of Howard as indorser; if unauthorized it was a 
void act which did not and could not operate to release him, and at his 
death he had a credit of $136.36 and $2,393.99 in the bank and was 
liable for the amount due on the $10,0000 note. This being the state of 
the case, the amount due upon the $10,000 note may legally be set off 
against his alleged credits in the bank. 24 C. J., p. 757, § 1871, and cases 
there cited; Waterman on Set-Off (2d Ed.) p. 23, §21; Fishburne v. 
Merchants’ Bank, 42 Wash. 473, 85 Pac. 38, 7 Ann. Cas. 848; Ains- 
worth v. Bank of California, 119 Cal. 470, 51 Pac. 952, 39 L. R. A. 686, 
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63 Am. St. Rep. 135. Upon facts, therefore, which are incapable of 
contradiction, the respondent could not recover under any circumstances. 
The judgment will therefore be reversed, and the case dismissed. 


LETTER OF CREDIT REQUIRING BILLS OF 
LADING TO BEAR SPECIFIED DATE 


Bank of Taiwan, Limited v. Union National Bank of Philadelphia, 
United States Circuit Court of Appeals, 1 Fed. Rep. (2d) 65 


The defendant bank issued a letter of credit in favor of the con- 
signor of a shipment of copra, which provided that drafts should be 
accompanied by bills of lading ‘‘dated during September or October, 
1920, in an oriental port for shipment to Philadelphia.’’ The con- 
signor shipped the copra from an oriental port under bills of lading 
dated ‘‘October 30, 1920,’’ and drew its draft on the defendant in 
favor of the plaintiff bank. The draft, together with the bills of 
lading, was presented to the defendant for payment, but payment 
was refused on the ground that the copra was not ‘‘shipped in 
September or October, 1920.’’ In this action on the draft, it was held 
that the provision as to the date of the bills of lading was complied 
with if the goods were delivered to the transportation company for 
transportation on October 30th, even though the vessel on which the 
goods were to be transported did not clear on that date, as ‘‘ship- 
ment’’ does not mean clearance. <As a ‘“‘bill of lading’’ is an 
acknowledgment of the receipt of goods for carriage on the terms 
stated, and the bills of lading in question were issued in the regular 
course of business, there was a presumption that the merchandise 
was delivered to the transportation company on the date they bore. 


Action by the Bank of Taiwan, Limited, against the Union National 
Bank of Philadelphia. Judgment for defendant, and plaintiff brings 
error. Reversed, and new trial granted. 

Frederic L. Clark and John Franklin Shields, both of Philadelphia, 
Pa. (Franklin H. Mills, of New York City, of counsel), for plaintiff in 
error. 

John Arthur Brown, Henry Spalding, and Henry P. Brown, all of 
Philadelphia, Pa., for defendant in error. 


DAVIS, C. J.—The Gorgas-Pierie Company of Philadelphia, here- 
after called the Gorgas Company, entered into a contract on August 7, 
1920, with the Nanyo Boyeki Kaisha, Limited, of Tokio, Japan, here- 
after called the Nanyo Company, for the purchase of 300 tons of copra 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 579. 





124 THE BANKING LAW JOURNAL 


at 7§ cents per pound, to be shipped ‘‘from the Orient by steamer dur- 
ing September or October, 1920.’’ The contract provided that the 
Gorgas Company should furnish a confirmed irrevocable banker’s letter 
of credit for the full amount of the contract in favor of Nanyo Com- 
pany, payable 95 per cent. of the value of the shipping weight against 
invoice, or certificate of origin, insurance policy, or certificate including 
war risk, and balance on verification of weights in Philadelphia. Pur- 
suant to this provision, the Union National Bank of Philadelphia issued 
its letter of credit on August 13, 1920, to the Nanyo Company for 
$47,250.00, providing, among other things, that ‘‘drafts to be accom- 
panied by invoice, consular invoice, and full set of bills of lading to be 
dated during September or October, 1920, in an Oriental port, for 
shipment to Philadelphia.’’ On the side of the letter of credit was the 
statement that ‘‘the Union National Bank of Philadelphia hereby agrees 
with the drawers, indorsers, and bona fide holders of bills, drawn in 
compliance with the terms of this credit, that the same shall be duly 
honored on presentation to us.’’ 

Upon the authority of that letter of credit, the Nanyo Company 
shipped the copra by bill of lading dated ‘‘October 30, 1920,’’ in an 
Oriental port and drew its draft in favor of the Bank of Taiwan, 
Limited, on the Union National Bank for $42,843.13. This draft, to- 
gether with the letter of credit, bills of lading, and the other documents 
required, were, on November 26, 1920, presented to the defendant for 
payment. This was refused on the ground that the copra was not 
‘*shipped in September or October, 1920.’ By agreement of the parties, 
the copra was sold, without prejudice to their rights, and the proceeds of 
the sale were applied to the original purchase price and suit was brought 
for the difference which, after some adjustments, amounted to $18,086.83. 

At the conclusion of the testimony, a verdict was directed for the 
plaintiff. Defendant filed a motion for a new trial and after considera- 
tion the learned trial judge concluded that the question of whether or 
not plaintiff was a bona fide holder of the draft for value should have 
been submitted to the jury and so granted a new trial. On the second 
trial, the jury rendered a verdict for the defendant, and the case is here 
on plaintiff’s writ of error based on the admission and rejection of 
evidence. 

The first three assignments of error relate to the admission in evi- 
dence of the contract of purchase and sale of the copra between the 
Gorgas Company and Nanyo Company, to the testimony relating to it, 
and to the failure of the Nanyo Company to give to the Gorgas Company 
declaration of steamer and routing at the time of shipment, as called for 
by the contract, but not mentioned in the letter of credit. 

The relations between the parties to this litigation grew out of the 
letter of credit, and they should be confined to it. It contains the limits 
of their undertaking, and their obligations should be measured by its 





THE BANKING LAW JOURNAL 125 


provisions. It constituted the contract between them, and so far as this 
litigation is concerned it is independent of the contract between the 
buyer and seller. American Steel Co. v. Irving National Bank (C. C, A.) 
266 Fed. 41; Bank of Taiwan v. Gorgas-Pierie Mfg. Co. (C. C. A.) 273 
Fed. 660; Second National Bank v. Columbia Trust Co. (C. C. A. 288 
Fed. 18, 30 A. L. R. 1299; Baneo Nacional Ultramarino v. First National 
Bank (D. C.) 289 Fed. 169; Frey & Sons, Incorporated v. Sherburne Co. 
and City National Bank, 193 App. Div. 849, 184 N. Y. Supp. 661; 
Lamborn v. Lake Shore Banking & Trust Co., 196 App. Div. 504, 188 
N. Y. Supp. 162. 

The terms of the contract were not identical with those of the letter 
of eredit, and therefore they should not have been admitted in evidence. 
The examination as to some of these, which were apparently not per- 
formed by the Nanyo Company, was prejudicial to the plaintiff. In 
effect, the trial was on the contract of sale, not the letter of credit, and 
this gave the defendant bank the benefit of defenses to which it was 
not entitled in this ease. 

The new trial was granted, in order to submit to the jury the ques- 
tion of whether or not the Bank of Taiwan was a bona fide holder of the 
draft, as required by the statement on the side of the letter of credit, but 
at the retrial the issue was not confined to this question, and irrelevant 
and prejudical evidence was admitted. But, notwithstanding this fact, 
was it proper to submit this question to the jury? When the draft, bill 
of lading and other documents were presented to the deferidant bank 
for payment, it refused to pay on the single ground that ‘‘our letter of 
eredit . . .  ealls for bills of lading to be dated during September or 
October, 1920, in an Oriental port. Our customer states that the date 
of the bills of lading, which are returned herewith to you, does not 
correspond with the officially recorded movements of the vessel. The 
Tajima Maru was not in Yokohama until after October 31st; therefore 
this is not October shipment as per letter of credit stipulation.’’ 

By formally placing its refusal:to pay on one ground, the defendant 
must be held to have waived all others. That the plaintiff was not a 
bona fide holder for value was not mentioned in connection with the 
ground on which defendant refused to pay. It has long been settled that, 
‘‘where a party gives a reason for his conduct and decision touching 
anything involved in a controversy, he cannot, after litigation has begun, 
change his ground, and put his conduct upon another and a different 
consideration. . . . He is estopped from doing it by a settled prin- 
ciple of law.’’ Railway Co. v. McCarthy, 96 U. S. 258, 24 L. Ed. 693. 
This rule of law is followed in the New York and Pennsylvania state 
courts and in the federal courts of this circuit. Littlejohn v. Shaw, 159 
N. Y. 188, 53 N. E. 810; Honesdale Ice Co. v. Lake Lodore Improve- 
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ment Co., 232 Pa. 293, 81 Atl. 306; Second National Bank of Allegheny 
v. Lash Corporation (C. C. A.) 299 Fed. 371. 

The defense that plaintiff was not a bona fide holder of the draft for 
value was therefore not available on the trial. The bills of lading were 
dated October 30, 1920, and so complied with the letter of credit. That 
the date of the bills of lading did not truthfully represent the date of the 
beginning of actual transportation would be a defense, if it can con- 
stitute a defense, if, and only if, the plaintiff knew that fact when it 
acquired the draft. It was testified by those who were in a position to 
be informed, and who doubtless were informed, that the plaintiff did not 
know that the bills were dated incorrectly, if they were so dated, and 
this testimony was nowhere contradicted. The defendant thus failed to 
establish the defense on which it refused to pay the draft, which was the 
only defense open to it. 

The letter of credit required the ‘‘bills of lading to be dated during 
September or October, 1920, in an Oriental port, for shipment to 
Philadelphia.’’ The bills of lading complied with this provision. Ship- 
ment, ‘‘as used in a contract providing that shipments are to be made on 
a certain day, means merely the delivery of the goods to the transporta- 
tion company, and not that the goods were to be transported at such 
date.’’ Clark v. Lindsay, 19 Mont. 1, 47 Pac. 102, 103, 61 Am. St. Rep. 
479; Caulkins v. Hellman, 47 N. Y. 449, 452, 7 Am. Rep. 461; Ledon v. 
Havemeyer, 121 N. Y. 179, 24 N. E. 297, 8 L. R. A. 245; Schmertz v. 
Dwyer, 53 Pa. 335; Stubbs v. Lund, 7 Mass. 453, 5 Am. Dee. 63. The 
word ‘‘shipment’’ did not mean the clearance of the vessel, for there 
is nothing to indicate that the seller was to have or exercise any control 
over the clearance of the vessel on which the merchandise was to be 
transported. Consequently, delivery of the copra to the transportation 
company for transportation on or before October 31, 1920, was a com- 
plianece with the provision in the letter of credit. We have not been 
referred to any evidence establishing that the copra was not delivered 
to the transportation company on the day the bills of lading were dated. 
A ‘‘bill of lading is in substance a written acknowledgment by the master 
or owner that he has received such goods as it describes for the voyage 
stated, to be carried on the terms stated, and delivered to the persons 
specified in the bill.”’ 36 Cye. 211. The bills of lading were issued in 
the regular course of business, and are presumptively true, and in the 
absence of evidence to the contrary we assume that the merchandise was 
delivered to the transportation company on the date they bear. There 
is, therefore, no evidence that the bills of lading on the specific ground 
on which payment was refused did not comply with the letter of credit, 
although actual transportation might not have started on the very day 
the copra was delivered to the transportation company. 

The judgment of the District Court is reversed, and a new trial 
granted. 
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HOLDER OF NOTE PROCURED BY FRAUD 
MUST PROVE HIMSELF HOLDER IN 
DUE COURSE 


Commercial National Bank v. Wester, Supreme Court of North 
Carolina, 124 S. E. Rep. 855 


Where fraud or illegality in the procurement of a note is shown, 
the holder, in order to recover thereon, must prove himself a holder 
in due course. 


Action by the Commercial National Bank against A. B. Wester. 
Judgment for plaintiff, and defendant appeals. Reversed, and new 
trial granted. 

N. Y. Gulley, of Wake Forest, for appellant. 

C. A. Gosney and J. M. Broughton, both of Raleigh, for appellee. 


CLARKSON, J.—The issues submitted to the jury and their an- 
swers thereto, are as follows: 


““(1) Was the execution of the two notes referred to in the pleadings 
procured by false and fraudulent representations as alleged in the 
answer of defendant? Answer: Yes. 

**(2) If so, did the plaintiff acquire said notes in due course, for 
value, and before maturity, without actual notice of said false and 
fraudulent representations? Answer: Yes. 

**(3) At the time of execution of said notes did the salesman of the 
Cumberland Railway & Power Company deliver to the defendant a con- 
tract in accordance with section 6367 of Consolidated Statutes? An- 
swer: No. 

‘*(4) If not, did the plaintiff have notice of said fact? Answer: No. 

‘*(5) In what amount, if any, is defendant indebted to the plaintiff 
on account of said notes? Answer: $1,000 with interest.’’ 


Upon the conclusion of the evidence, the court below instructed the 
jury that if they believed the evidence and found the facts to be as 
testified to by the witnesses, they would answer the first issue, yes, the 
second issue, yes, the third issue, no, the fourth issue, no, and the fifth 
issue, $1,000 with interest. 

To the instructions of the court below, with reference to the second 
and fifth issues, the defendant excepted and assigned error. We think 
there was error. From the record, there was evidence to be submitted 
to the jury that the notes sued on were procured by false and fraudulent 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 509. 
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representations of the agent or salesman of the Cumberland Railway & 
Power Company. The learned judge who tried the case so thought. If 
there was evidence, it is well settled in this state that— 


‘‘Upon proof of fraud or illegality being offered, burden is shifted 
to holder, and he must show that he received the instrument bona fide 
and for value.’’ Bank v. Sherron, 186 N. C. 299, 119 S. E. 498. 


This matter is so well stated in Moon v. Simpson, 170 N. C. 336, 
337, 87 S. E. 118, by Allen, J., that we reproduce it: 


“‘In [Trust Co. v. Bank, 167 N. C. 261],’’ the court said: ‘‘ ‘Our 
negotiable instrument law is simply the codification of the common law, 
and under both the statute and the common law the possession of a ne- 
gotiable instrument by the indorsee, or by a transferee where indorse- 
ment is not necessary, imports prima facie that he is the lawful owner 
and that he acquired it before maturity, for value, in the usual course of 
business and without notice of any circumstances impeaching its validity. 
Nothing else appearing, this entitles the holder of a negotiable instru- 
ment to maintain an action upon it. By presenting the paper, in case 
duly indorsed, the plaintiff made out a prima facie ease, that is, a case 
sufficient to justify a verdict for him on the first issue.’ This prima 
facie case may be rebutted. The rule is different where it is shown that 
the title of the person who negotiated the instrument is defective (Rev. 
§ 2208 [C. S. 3040]), and his title is defective if ‘he obtained the in- 
strument or any signature thereto, by fraud, duress or force and fear, or 
other unlawful means, or for an illegal consideration, or when he ne- 
gotiated it in breach of faith or under such circumstances as amount to 
fraud.’ Revisal, § 2204 [C. S. § 3036]. In such case, when it is shown 
that the title of the person who negotiated the instrument is defective, 
or there is evidence of the fact, ‘It is necessary for a recovery by one 
claiming to be the holder in due course to show by the greater weight of 
the evidence that he acquired the title (1) before maturity; (2) in good 
faith for value; (3) without notice of any infirmity or defect in the title 
of the person negotiating it.’ Mfg. Co. v. Summers, 143 N. C. 108; 
Smathers v. Hotel Co., 168 N. C. 69; Bank v. Fountain, 148 N. C. 590; 
Bank v. Bronson, 165 N. C. 344; Bank v. Drug Co., 166 N. C. 100.’’ 


It was said in Sterling Mills v. Milling Co., 184 N. C. 463, 114 
S. E. 757: 
‘‘For the error, as indicated, in directing a verdict on evidence from 


which different inferences may be drawn, we are of opinion that the 
cause must be submitted to another jury.’’ 


The Blue Sky Law defense we have considered in Planters’ Bank & 
Trust Co. v. Felton, 1248S. E. 849, at this term. 

It is of interest to note in the record, the testimony of one of the wit- 
nesses for defendant, on cross-examination : 


‘*T have been a farmer and merchant in Franklin county, accustomed 
to notes and papers, did business with banks and stores. Have been a 
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director in one bank since its organization. I knew what a note was, 
and have learned a lot about notes since. I did not think I, was going 
to get something for nothing. It was pictured to us to be pretty, and 
that man had the gift of gab, and a lot of times a man can overpower 
you. If the Christian religion had five or six men like that going around 
preaching the gospel, they could soon christianize the whole world.’’ 

‘‘Now the serpent was more subtle than any beast of the field.’’ 
Genesis, ¢. 3, part verse 1. 


For the reasons given, there must be a new trial. 


BANK ACCEPTING NOTE BOUND BY UN- 
AUTHORIZED AGREEMENT BETWEEN 
PRESIDENT AND MAKER 


City National Bank of Huron v. Dwyer, Supreme Court of South Dakota, 
200 N. W. Rep. 109 


The plaintiff bank advanced money to Frank Dwyer to enable 
him to make a payment on the purchase price of a tract of land. 
When title was conveyed to Dwyer, he executed a note to the plaintiff 
for the amount of the money advanced, and he and his wife conveyed 
the title to the land to the plaintiff as security for the payment of the 
note. Mrs. Dwyer, who at first refused to sign the note, was finally 
induced to sign it by the president of the bank who assured her that 
she would not be held personally liable thereon, and that he wanted 
her to sign for the sole purpose of waiving her homestead right in 
the land. In this action on the note, it was held that the bank was 
bound by the agreement made between the president and Mrs. Dwyer 
even though that agreement was unauthorized. The bank by accept- 
ing the note became bound by the agreement, since it could not 
repudiate the part of the arrangement that was adverse to it and 
ratify the part that was favorable to it. 


Action by City National Bank of Huron against Frank H. Dwyer 
and Martina Dwyer. From a judgment for plaintiff and from order 
denying new trial, the last-named defendant appeals. Reversed. 

Null & Royhl, of Huron, for appellant. 

Gardner & Churchill, of Huron, for respondent. 


POLLEY, J.—This action was brought to recover on a promissory 
note. The defendant Frank Dwyer defaulted, but defendant Martina 
Dwyer resisted payment. The execution and delivery of the note is ad- 
mitted, but in her answer she alleges that the note was obtained from her 





NOTE—For similar, decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 866. 
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by plaintiff by means of fraud, deceit, misrepresentation and without 
consideration. 

At the close of the testimony plaintiff moved for a directed verdict. 
This motion was granted, and judgment was entered for plaintiff. From 
such judgment and from an order denying her motion for a new trial 
defendant Martina Dwyer appeals. 

From the testimony it appears that plaintiff advanced money to de- 
fendant Frank Dwyer to make a payment on the purchase price of a 
tract of land. The title to the land was conveyed to Frank Dwyer. The 
plaintiff, through its president, then requested defendants to execute 
their note to plaintiff for the amount of money advanced, and that they 
convey the title to the land to plaintiff as security for the payment of 
the note. Frank Dwyer executed the note and deed as requested. 
Martina Dwyer executed the deed, but refused to assume any obligation 
to pay the note. She told the president of the bank that she would not 
sign the note if she would at any time be held personally responsible 
for it, or if any property that she might ever acquire would be held re- ° 
sponsible. He assured her that there would be no personal responsibility 
on her part whatever; that he wanted her to sign the note for the sole 
purpose of waiving her homestead right in the land; and that she would 
not be held responsible for the payment of the note. Defendant testified 
that she believed these represntations made by the president of the bank, 
and relied upon them as true; that, relying upon the truth thereof, she 
signed the note, but that she would not have signed it if she had not be- 
lieved the said representations. 

By its motion for a directed verdict plaintiff admitted the truth of 
this testimony, and the only question for the court to determine is 
whether a person who has executed a promissory note under circum- 
stances as above set out, and where the note is still in the hands of the 
original payee, should be compelled to pay the same. No consideration 
of any kind ever passed from plaintiff to defendant for the execution 
of the note. 

It is contended by respondent that the testimony was incompetent be- 
cause it tends to change or vary the terms of a written instrument. This 
contention is wholly without merit. There is no attempt to vary the 
terms of the note. The testimony was not admitted for that purpose, 
but to show the purpose for which the note was given, to wit, that it was 
executed for the purpose only of waiving defendant’s homestead right 
to the land described in the deed. This is the very point that was de- 
cided by this court in McCormick H. M. Co. v. Faulkner, 7 S. D. 363, 
64 N. W. 163, 58 Am. St. Rep. 839. In that case this court, speaking 
through Mr. Justice Corson, said: 


‘‘But the evidence in this case did not tend to contradict or vary the 
terms of the written instruments, but tended to prove that the so-called 
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promissory notes were never in fact delivered as such, and therefore 
never took effect or became operative as promissory notes.”’ 

In this case the note was not intended to become operative as a 
promissory note, but only as a waiver of a homestead right. This doctrine 
has recently been approved by this court in Ricords v. Mead, 45 S. D. 
617, 189 N. W. 703; Dimock St. Bank v. Boehnen, 46 8. D. 50, 190 N. W. 
485. And in section 1720, Code 1919, it is expressly provided that de- 
livery of a promissory note may be shown to have been conditional or 
for a special purpose only. 

It is contended by respondent that the president of the bank was 
without authority to bind the bank by an arrangement or agreement such 
as defendant claims was made. In support of this contention respondent 
cites and relies upon the decision of this court in Mead v. Pettigrew, 
11 8. D. 529, 78 N. W. 945. In that case the president of the bank 
wished to have the defendant Pettigrew act as a director of the bank. 
Only stockholders in the bank could become directors, and to qualify 
Pettigrew to act as a director $1,000 worth of stock was issued to him, 
and he gave his note for an equal amount to the bank. The president of 
the bank assured him that he would never be called on to pay the note. 
Pettigrew never paid any interest on the note, and he was never paid 
any dividends on the stock. This continued for several years. The bank 
made an assignment, and the assignee sued Pettigrew on the note. This 
court held that the issuance of the stock was a consideration for the 
note, and that the trial court was right in directing a verdict. In this 
case there was no consideration of any kind for the note. While the 
president was not authorized to make the agreement testified to by de- 
fendant, the bank could not repudiate the part of the arrangement that 
was adverse to it and ratify the part that was favorable to it. If the 
bank was not willing to accept the note on the only condition that de- 
fendant was willing to give it, then it should not have accepted it at 
all. In treating this question the Supreme Court of Iowa in a very 
recent case said: 


‘Let it be admitted, as an abstract proposition of law, that Davis was 
not the bank, and that, without the authority or approval, express or 
implied, of the board of directors he could not bind the bank to a 
recognition of the agreement negotiated by him with the defendant, yet 
a bank no less than a private individual person is subject to the rule 
which is as sound in law as in morals, by which the principal who ratifies 
or accepts the benefit of an unauthorized act of its agent takes it bur- 
dened with the conditions . . . which would attend it in the hands 
of the agent himself; or, to state it in plainer terms, the principal cannot 
ratify so much of the unauthorized act of the agent as it thinks to its 
advantage and repudiate the remainder.’’ Bank v. Hambright, 195 
Towa, 1147, 193 N. W. 576. 


The judgment and order appealed from are reversed. 
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HOLDER OF NOTE GIVEN IN RENEWAL OF 
NOTE ACQUIRED AFTER MATURITY NOT 
HOLDER IN DUE COURSE 


W. R. Grace & Co. v. Strickland, Supreme Court of North Carolina, 
124 S. E. Rep. 856 


The payee of a note procured from the defendant by means of 
fraud transferred it to the plaintiff by indorsement after maturity. 
Subsequently, the payee obtained a renewal note which was trans- 
ferred to the plaintiff before maturity. When sued on the note, the 
defendant alleged that the original note had been obtained by fraud 
and transferred to the plaintiff after maturity, and contended that 
he could set up the same defenses to the action on the renewal note 
as he could have set up in a suit on the original note. It was held 
that the plaintiff did not become a holder in due course of either the 
original note or the renewal, and that the renewal note was subject 
to the defense which might have been made against the first, and was, 
therefore, open to the defense of fraud. A judgment for the de- 
fendant was affirmed. 


Action by W. R. Grace & Co. against J. H. Strickland. Judgment ° 
for defendant, and plaintiff appeals. Affirmed. 
The defendant executed the following note: 


“© $164.58. Dunn, N. C., June 23, 1921. 

‘‘November 1, 1922, after date, I, we or either of us promise to pay 
to the order of Seminole Phosphate Company, at the First National Bank, 
Dunn, N. C., one hundred sixty-four and 58/100 dollars, for value re- 
ceived, negotiable and payable without defaleation or discount with in- 
terest after maturity. Each of the makers hereof, and the indorsers 
hereon, waive demand, notice and protest on this note and guarantee the 
payment of this note at maturity, or any time thereafter. Int. after 
maturity.’ 


Also the following paper: 


**Stock Purchase Blank. 
‘‘The Seminole Phosphate Co., Goldsboro, N. C.: 
‘*Mines: Croom, Fla. 

‘*T hereby purchase from the Seminole Phosphate Company 3 shares 
of the capital stock of said company, at one hundred dollars per share 
(par value $100.00) ; total three hundred dollars. Payment for above 
stock to be as follows: Note due . You are authorized to attach the 
above stock certificate to my note or notes given on account of this 
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purchase as collateral security, if you so desire. No conditions or agree- 
ments, other than those printed herein, shall be binding either upon the 
purchaser or said Seminole Phosphate Company; and I certify that I 
have read this contract and understand the same. 

“Witness my hand and seal this the 31st day of September, 1921. 


ia ee? X" Strickland. [Seal.]”’ 

The payee indorsed the note in blank and delivered it to the plaintiffs 
as collateral security. It was taken in renewal of a former note given by 
the defendant to the Seminole Company and transferred by indorsement 
to the plaintiffs after maturity. The plaintiffs’ cashier testified that 
the original note had been placed with the National Bank of Goldsboro 
and had been withdrawn by the Seminole Company which had arranged 
the renewal; that the Seminole Company had authority to collect the 
note but not to renew it, but that the plaintiffs had accepted the note in 
suit knowing that its renewal had been procured by said company. It 
was admitted that the original note had been given for the purchase of 
stock in the Seminole Company, that the plaintiffs had bought it for 
value after maturity, and that the note sued on had been given in.re- 
newal and had gone into the hands of the plaintiffs before maturity. 

The defendant alleged that the original note had been obtained by 
fraud and transferred to the plaintiffs after maturity, and contended 
that in this suit he could set up against the plaintiffs the same defenses 
he could have set up in a suit on the original note. — 

The following verdict was returned : 

(1) Was the defendant induced by fraud to execute the original note 
given for the stock? Answer: Yes. 

(2) If so, did the defendant waive said fraud? Answer: No. 

(3) Did the plaintiffs take the renewal note in suit without a knowl- 
edge of any defect? Answer: Yes. 

Judgment for the defendant. Appeal by the plaintiffs. 

Kenneth C. Royall, of Goldsboro, and D. C. Boney, of Kinston, for 
appellant. 

Young, Best & Young, of Dunn, for appellee. 


ADAMS, J.—It is admitted that the plaintiffs took the note in suit 
before it was overdue, for good faith and value, and without knowledge 
of any infirmity. It is therefore contended that the plaintiffs are 
holders in due course and entitled to judgment. C. S. § 3033. Every 
person is deemed prima facie to be a holder in due course; but, when 
it is shown the title of any person who has negotiated the instrument was 
defective, the burden is on the holder to prove that he or some person 
under whom he claims acquired the title as a holder in due course. C. S. 
§ 3040. The plaintiffs admit they purchased the original note after ma- 
turity, and the verdict shows that its execution was fraudulently pro- 
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cured. Consequently the plaintiffs held the first note subject to the de- - 
fendant’s equity. Wilkins-Ricks Co. v. Welch, 179 N. C. 266, 102 S. E. 
316. The question is whether such equity may be pleaded against the 
plaintiffs in their suit on the second note. 

The parties admit that the note in controversy was given in renewal 
of the original. As applied to negotiable instruments the word ‘‘re- 
newal’’ or ‘‘renewed”’ signifies more than the substitution of one obliga- 
tion for another. It means the substitution in place of one engagement 
of a new obligation on the same terms and conditions; that is, the re- 
establishment of a particular contract for another period of time. Kedy 
v. Petty, 153 Ind. 179, 54 N. E. 798; National Bank v. Fickett, 122 Ga. 
489, 50 S. E. 396; Griffin v. Long, 96 Ark. 268, 131 S. W. 672, 35 L. R. A. 
(N. 8S.) 855, Ann. Cas. 1912B, 622; Hyman v. Devereux, 63 N. C. 624; 
Kidder v. MelIlhenny, 81 N. C. 123; Bank v. Hall, 174 N. C. 477, 93 
S. E. 981. 

In 8 C. J. 443 (656) it is said: 


‘“Where a note is given merely in renewal of another note and not 
in payment, the renewal does not extinguish the original debt nor in 
any way change the debt except by postponing the time of payment.”’ 
Bank v. Bridgers, 98 N. C. 67, 3 S. E. 826, 2 Am. St. Rep. 331. 


If the second note be given and accepted in payment of the debt and 
not in renewal of the obligation, a different principle will apply. Wilkes 
v. Miller, 156 N. C. 428, 72 S. E. 482; Collins v. Davis, 132 N. C. 106, 
43 S. E. 579; Smith v. Bynum, 92 N. C. 108. The first note was sur- 
rendered, it is true; but the plaintiffs’ admission that the note sued on 
was accepted in renewal is inconsistent with any suggestion that the 
original debt was thereby extinguished. 

The Seminole Company, no doubt with the plaintiffs’ consent, with- 
drew the former note from the National Bank of Goldsboro for the pur- 
pose of having it renewed, and the plaintiffs accepted the renewal note 
with full knowledge of the facts. It is apparent that in renewing the 
note the Seminole Company acted as the plaintiffs’ agent, and that with 
respect to the defense pleaded the plaintiffs are in no better situation 
than they occupied when they became the holders of the original note. 
They did not become holders in due course of either paper, and the 
renewal note in like manner with the original was open to the defense 
of fraud. That is, as between the defendant and the Seminole Com- 
pany and as against the plaintiffs who were not holders in due course, 
the second note was subject to the defense which might have been made 
against the first. Tyler v. Anderson, 106 Ind. 185, 6 N. E. 600; Hunt v. 
Rumsey, 83 Mich. 136, 47 N. W. 105, 9 L. R. A. 674; Adams v. Ashman, 
203 Pa. 536, 53 Atl. 375. The principle is recognized by Bigelow, C. J., 
in Sawyer v. Wiswell, 9 Allen (Mass.) 39. It will be observed that the 
paper in suit is not a second note unrelated to the first and executed to 
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the plaintiffs as indorsees for value and without notice, as in Calvert v. 
Williams, 64 N. C. 168. 

The plaintiffs took other exceptions which refer to the charge on the 
issue of fraud. It is insisted that the alleged representation was harm- 
less, that it was not relied on, and that the element of fraud was not 
disclosed by the evidence. 

The defendant testified that he could neither read nor write and that 
the agent who sold the stock told him that the paper which he then de- 
livered was a certificate of stock—‘‘he told me that the paper he left with 
me was stock.’’ The conduct of the agent cannot be justified or its effect 
neutralized by proof that the certificate was attached to the note when 
the retention of the certificate was a material factor in the consummation 
of the fraud. 

The plaintiffs requested this instruction: 


‘“‘Tf the defendant signed his name to the stock purchase contract 
introduced in evidence without asking the same to be read to him, he is 
bound by the terms thereof; and since the contract is not evidence of 
fraud you should answer the second [first] issue, no.’’ 


The instruction was substantially given and then modified by the 
words, ‘‘Unless something was done or said by the agent of the company 
to lull him into security or throw him off his guard.’’ As argued by 
the plaintiffs, it is the duty of an illiterate person before signing a paper 
to have it read to him, and as a general rule his failure to do so is treated 
as negligence for which the law affords no redress; but this principle 
does not apply in case of fraud or false representation by which the per- 
son signing the instrument is lulled into security or thrown off his 
guard and deceived. Griffin v. Lumber Co., 140 N. C. 514, 53 S. E. 307, 
6L. R. A. (N. 8.) 463; Leonard v. Power Co., 155 N. C. 10, 70 S. E. 
1061; Pittman v. Tobacco Ass’n., 187 N. C. 340, 121 8. E. 634. 

The plaintiffs admit that the modified instruction is correct as an 
abstract proposition, but contend it is not supported by the evidence. 
An instruction which is not based on sufficient evidence is erroneous 
(Williams v. Harris, 137 N. C. 460, 49 S. E. 954), but we think there is 
evidence tending to show the defendant was thrown off his guard. 
Positive or direct assertion to this effect is not required; proof of cir- 
cumstances from which the jury may reasonably infer the fact is 
sufficient. 

The jury were instructed to answer the second issue no, if they be- 
lieved the evidence, and the plaintiffs excepted on the ground that the 
defendant knowing the paper he held was not a certificate of stock re- 
tained it for more than a year without complaint. The defendant did 
not discover the fraud until after he had executed the renewal note 
(Gilpin v. Machine Co., 25 Okl. 408, 108 Pac. 382, 29 L. R. A. [N. 8.] 
477), and did not treat with the plaintiffs after such discovery (Mc- 
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Dowell v. Sims, 41 N. C. 278; Alexander v. Utley, 42 N. C. 242; Knight 
v. Houghtalling, 85 N. C. 17, 31). He has not brought suit for rescission, 
but asserts his right to an equitable defense in the plaintiffs’ action at 
law. Besides, the plaintiffs cannot escape responsibility for the fraud 
on the ground that the defendant was negligent, because the evidence 
shows, and the verdict has established the fact, that the agent resorted to 
means calculated to induce the defendant to forego inquiring into the 
fraud. Miller v. Mateer, 172 N. C. 401, 406, 90 S. E. 435. 

We have considered all the plaintiffs’ exceptions and find them un- 
tenable; but there is another ground on which the judgment should be 
upheld. The contract of subscription did not eomply with the provisions 
of section 6307 of the Consolidated Statutes. The note therefore was not 
enforceable against the defendant by the Seminole Company, and like- 
wise is not enforceable in this action for the reason that the plaintiffs, as 
we have said, are not holders in due course. Bank & Trust Co. v. Felton, 
124 S. E. 849; Miller v. Howell, 184 N. C. 119, 113 S. E. 621; Glenn vy. 
Bank, 70 N. C. 191. 

We find no error. 

No error. 


PAYEE MAY BE HOLDER IN DUE COURSE 


Farmers’ State Bank of Craig v. Lydick, Supreme Court of Nebraska, 
200 N. W. Rep. 50 


The payee of a negotiable note who receives it in good faith, for 
value, before maturity, and without notice of any infirmity therein, 
from a holder, not the maker, to whom it was negotiated as a com- 
pleted instrument, is a holder in due course within the meaning of the 
Negotiable Instruments Law, and in an action by such payee, the 
defense of fraud and failure of consideration is not available to the 
maker. 


Action by Farmers’ State Bank of Craig against Samuel Lydick 
and another. From a judgment for plaintiff, the named defendant. ap- 
peals. Affirmed. 

G. P. North, M. L. Donovan and F. H. Pollock, all of Omaha, for 
appellant. 

Smith, Schall, Howell & Sheehan, of Omaha, for appellee. 


MORRISSEY, C. J.—The Farmers’ State Bank of Craig brought 
this action in the district court for Burt county against Samuel J. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 480. 
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Lydick on a promissory note for $3,000, which note was dated March 17, 
1920, and payable six months after its date. Lydick filed an answer and 
cross-petition in which he alleged that the note in suit was given as a 
partial payment of a prior note executed by him in the sum of $5,000 
payable to plaintiff bank, and that he received no consideration for the 
original note of $5,000, or for other notes payable to the Missouri Valley 
Cattle Loan Company, given in payment of certain shares of stock in 
the Missouri Valley Cattle Loan Company which he was fraudulently 
induced to purchase. At the time the original notes were executed and 
delivered, Everett J. Martin was cashier of plaintiff bank and at the 
time this suit was instituted he was president and principal stockholder 
of plaintiff bank. Lydick’s answer and cross-petition alleged that 
Martin, acting both for himself and for the bank, was one of a group of 
conspirators who had deceived plaintiff as to the character of the Missouri 
Valley Cattle Loan Company, and that through their false representa- 
tions he had been induced to make the purchase of stock and to execute 
the original notes heretofore mentioned. The bank and Martin filed 
separate answers and made separate defenses. The action proceeded as 
one by the bank to recover judgment for the amount of the note it then 
held, and as a suit of Lydick to defeat recovery on the note held by the 
bank and to recover from Martin and the bank the damages defendant 
had sustained by reason of the fraud alleged. At the close of the testi- 
mony the court directed the jury to return a verdict in favor of the 
bank and against Lydick on the allegations of his cross-petition whereby 
he sought to recover an affirmative judgment against the bank. The 
court submitted for the jury’s determination the question whether or 
not the bank ‘‘ Was a purchaser of the note in question for value without 
notice of any defect in title, in the usual course of business, before ma- 
turity, in good faith.’’ The jury found in the affirmative and returned 
a verdict in favor of the bank for the amount due on the note. The 
court also submitted for the determination of the jury the question 
whether or not Martin had made the representations as alleged in count 
one of the defendant’s cross-petition as to the Missouri Valley Cattle 
Loan Company and the value of its stock, ete. On this issue the jury 
returned a verdict in favor of Martin. 

The cross-petition contained a second count relating to a subsequent 
purchase of shares of stock by plaintiff. The court withdrew this issue 
from the jury. The court’s ruling was proper. There is a total lack of 
competent evidence to sustain the allegations of the cross-petition as to 
this issue. The court submitted to the jury the only questions at issue 
on which reasonable minds might differ as to the conclusion to be reached. 
The evidence sustained the verdict returned and it will not be disturbed. 

Complaint is made of certain instructions given, and of the rulings 
of the court in denying certain instructions tendered. We have ex- 
amined the instructions given and find that they correctly state the 
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issues. Each instruction tendered and refused is either covered in sub- 
stance in the charge given by the court on its own motion or it contains 
some element which does not find support in the evidence, or is con- 
trary to the established law of this state, and each was, therefore, prop- 
‘ erly refused. 

Without further discussion we will pass to a proposition of law an- 
nounced by counsel in their brief and which appears to be the main 
point relied upon for reversal, to wit: 


‘Where a stock salesman procured a subscription for worthless cor- 
porate stock by false and fraudulent representations and accepted a 
negotiable note on the printed form of the plaintiff bank on which the 
bank was the payee of the instrument, the bank cannot be a holder in 
due course of the unindorsed instrument which was never negotiated, the 
bank being an original party thereto; and, to recover, the bank must 
meet any defense, such as fraud in the inception or failure of considera- 
tion, which would be a defense if it were a non-negotiable instrument.”’ 


This theory was advanced by the defense upon the trial and the in- 
structions offered and refused were drafted so as to give expression to 
the rule announced by counsel. It will be noted that the main point 
sought to be made is based upon the fact that the original note was made 
payable, not to the Missouri Valley Cattle Loan Company, or the agent 
who sold its stock, but directly to plaintiff bank. Sections 4663, 4666, 
4667, 4669 ,Comp. St. 1922, relating to negotiable instruments, are cited 
in support of this contention. A number of authorities from other 
states are also cited, but the question is not an open one in this jurisdic- 
tion. True these sections had not been construed with reference to the 
question presented at the time the cause was tried in the district court. 
It has, however, been fully discussed and determined adversely to the 
contention of appellant in Bank of Commerce & Savings v. Randell, 
107 Neb. 332, 186 N. W. 70, 21 A. L. R. 1360, and it is there held: 


‘‘A payee who receives a negotiable instrument iri good faith, for 
value, before maturity, and without notice of any infirmity therein, from 
a holder, not a maker or drawer, to whom it was negotiated as a com- 
pleted instrument, is a holder in due course within the purview of the 
negotiable instruments law (Rev. St. 1913, §§ 5319—5513) so as to pre- 
elude the defense of fraud and failure of consideration between the 
maker or drawer and the holder to whom the instrument was delivered.’’ 


See Comp. St. 1922, §§ 4612—4809. 

A further proposition of law is announced to the effect that the bank 
is liable under the same circumstances as a natural person for the con- 
sequences of its wrongful acts or for acts committed by its managing 
officer in its behalf, and that the knowledge of such officer of fraud in 
the inception of the note would be knowledge to the bank. It is suff- 
cient to say that the court left the jury to determine from the evidence 
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whether Martin, the managing officer of the bank, was a party to the 
fraud practiced upon defendant, and the answer was in the negative. 
In holding that the verdict of the jury is sustained by the evidence we 
have disposed of this question. 

Other propositions of law are announced in the brief, but, holding as 
we do, that the court properly submitted to the jury the only disputed 
questions of fact having sufficient evidence to support a verdict in favor 
of appellant, it is unnecessary to discuss them. The court properly 
applied the law to the issues as developed by the evidence. The record 
is free from error and the judgment is affirmed. 


BANK RECEIVING NOTE WITH KNOWLEDGE 
OF CONDITIONS OF PAYMENT NOT 
HOLDER IN DUE COURSE 


Pellegrino v. First National Bank of Newark, New York Supreme 
Court, 205 N. Y. Supp. 715 


The plaintiff brought this action against the First National Bank 
of Newark to establish the bank’s right under a note executed by 
him. The bank contended that it received the note without any con- 
ditions, while the plaintiff insisted that the bank received the note 
upon the condition that it was to be paid, not in cash in accordance 
with its terms, but in the manner provided by a contract between the 
plaintiff and the Pollock Lumber Company, the payee. The bank re- 
ceived the note with full knowledge of the terms of the contract and 
of the conditions attached to the payment of the note. The court 
held that it was incredible that the bank, knowing of the contract 
and of the relations between the lumber company and the plaintiff, 
accepted the note without the conditions as to payment provided in 
the contract; that under the circumstances, the bank was not a 
holder in due course and must accept payment of the note as pro- 
vided in the contract. 


Action by Mauro Pellegrino against the First National Bank of 
Newark and others to establish defendant’s right under a promissory 
note. Judgment for plaintiff. 

H. H. Cohen, of Rochester, for plaintiff. 

Merle L. Sheffer, of Rochester, for defendants. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 483. 
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RODENBECK, J.—The main question in this action is whether 
or not the defendant is a holder in due course of the promissory note 
involved in the suit. The note is claimed to have been received by it 
without any conditions, and by the plaintiff to have been received upon 
the condition that it was to be paid, not in cash in accordance with its 
terms, but in the manner provided by the contract made between the 
plaintiff and the Pollock Lumber Company. 

The main issue is one of fact, which should be found in plaintift’s 
favor. Two officers of the bank were stockholders of the Pollock Lumber 
Company, and were familiar with the terms of the contract made be- 
tween the company and the plaintiff. The bank knew how the plaintiff 
was to pay for the construction of the house on his lot, that he had made 
a conveyance of the lot to the company as security, and that the note was 
delivered to the company, not upon the condition that it was to be paid 
in cash by the plaintiff, but that it was to be paid as provided by the 
terms of the contract. It is incredible that the plaintiff should make a 
contract for the construction of his house upon the terms named in the 
contract, and then, as a part of the same transaction, give a promissory 
note for $5,600, payable in cash in three months. The note was delivered 
to the Pollock Lumber Company upon the same conditions -as to pay- 
ment provided for in the contract, and was so accepted and received by 
the bank. The bank parted with value, but with full knowledge of the 
terms of the contract and of the conditions attached to the payment of 
the note, and received the note upon like conditions. 

It is incredible that, knowing of the contract and of the relations of 
the Pollock Lumber Company and the plaintiff, the bank accepted the 
note without the conditions as to payment provided in the contract. 
The bank knew that the plaintiff was without financial responsibility, 
and it is improbable that it took the note believing that he would pay it 
according to its terms, notwithstanding the contract that he had made 
with the Pollock Lumber Company. The bank not only knew of the 
terms of the contract, but it accepted the note and the renewal note 
upon the conditions as to payment that are prescribed in the contract, 
and under such circumstances it is not a holder in due course and must 
accept payment of the note as provided in the contract. Negotiable 
Instruments Law, § 91; Higgins v. Ridgway, 153 N. Y. 130, 47 N. E. 
32; A. H. Andrews & Co. v. Hess, 20 App. Div. 194, 46 N. Y. Supp. 
796; Carpenter v. Maloney, 138 App. Div. 190, 123 N. Y. Supp. 61; 
Lattimer v. Hill, 8 Hun, 171; 8 C. J. 197, § 328; Title Guarantee & 
Trust Co. v. Pam, 232 N. Y. 441, 134 N. E. 525; 8 C. J. 444, § 658. 

The plaintiff is entitled to a judgment for the payment of the note in 
question according to the terms upon which it was delivered. 

Ordered accordingly. 
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EVIDENCE OF HOLDER’S KNOWLEDGE OF 
FAILURE OF CONSIDERATION ADMIS- 
SIBLE IN ACTION ON NOTES 


Commercial Securities Co. v. Jolly, Supreme Court of Oklahoma, 
229 Pac. Rep. 193 


The plaintiff company brought this action on five notes executed 
by the defendant and transferred to it by the payee. The defendant 
in his answer alleged failure of consideration and knowledge on the 
part of the plaintiff of the failure of the consideration prior to the 
transfer of the notes. Evidence reasonably tending to support this 
allegation was held competent and material upon the issue of whether 
the plaintiff was a holder in due course, without notice of any de- 
fects in the notes. 


Commissioners’ Opinion, Division No. 1. 

Action by Commercial Securities Company against W. D. Jolly. 
From a judgment for defendant, plaintiff appeals. Affirmed. 

Plaintiff commenced this action as assignee and holder of 5 promis- 
sory notes executed by defendant March 16, 1921, in favor of Acme 
Phonograph Company, each note being for the sum of $92. The first 
note was due May 16, 1921, and the others monthly thereafter. 

Defendant answered by general denial, by a special plea of failure 
of consideration and by a further special plea of knowledge on the part 
of plaintiff at the time it purchased the notes, if it did purchase them, 
of such failure of consideration. Reply was filed to this answer, in form 
a general denial. 

An examination of the record discloses substantially the following 
facts: March 16, 1921, one Crockett called on defendant at his place of 
business in Alderson, a small town in Pittsburg county; Crockett was 
soliciting orders from country merchants for phonographs and supplies 
to be furnished by Acme Phonograph Company; he had no authority 
to close a contract, but took signed orders and notes subject to approval 
and acceptance of the company. Crockett left defendant’s store on the 
night of March 16 just in time to catch the interurban car from Alderson 
to McAlester, which arrived in McAlester at 9.30 p.m. The mail train 
to Kansas City left McAlester at 9.32 that night. The next mail to 
Kansas City left McAlester at 2.30 a. m. March 17, and would reach 
Kansas City about 11.30 p. m. on that day. Early on the morning of 
March 17 defendant made inquiries of certain merchants named to him 
by Crockett, and on this information sent a telegram to the Acme Phono- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 871. 
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graph Company countermanding the order, which telegram was re- 
ceived by the company at 11.30 a. m. March 17. On the 18th the com- 
pany mailed defendant its acceptance of his order, and on the 23d, ac- 
cording to plaintiff’s testimony, sold and transferred the notes of de- 
fendant to plaintiff. Defendant never received the phonographs and 
supplies. May 16, 1921, when the first note fell due, it was in a bank 
at Haileyville, in Pittsburg county, for collection, and was presented 
to defendant for payment on its due date and payment refused. This 
note did not then bear the indorsement of the Acme Phonograph Com- 
pany. One L. Saul, a clerk in the office of the phonograph company, 
was also an agent of plaintiff, employed by it to look after the collection 
of notes which it purchased from the phonograph company. She re- 
ceipted for the telegram sent by defendant March 17 countermanding 
the order. 

The case was tried February 20, 1922, and resulted in a verdict and 
judgment for defendant, to reverse which this proceeding in error was 
commenced by petition in error wiith case-made attached. The parties 
will be hereafter referred to as plaintiff and defendant respectively, as 
they appeared in the trial court. 

A. C. Markley, of McAlester, for plaintiff in error. 

J.S. Arnote, of McAlester, for defendant in error. 


LOGSDON, C. after stating the facts as above).—Only three proposi- 
tions are urged by plaintiff in its brief, as follows: (1) Error of trial 
court in admitting evidence. (2) Errors of court in refusing and giving 
instructions. (3) The verdict and judgment are contrary to the evi- 
dence and law. 

The evidence complained of under the first proposition is that of 
defendant relating to his effort by telegram to countermand the order 
before it was received and approved by Acme Phonograph Company. 
This was clearly competent and admissible under the issues framed by 
the pleading. Another contention is that the court erred in permitting 
the introduction in evidence of a certified copy of certain proceedings 
had in an action in the circuit court of Jackson county, Mo. The pur- 
pose of this testimony was to fix a date as being prior to the purchase of 
these notes by plaintiff. Plaintiff’s witness, Smith, testified that he did 
not remember whether these proceedings were before or after the pur- 
chase of these notes. The court limited this evidence to the purpose of 
fixing the time, which was proper, and for this purpose the evidence was 
admissible. It is next contended that the court erred in permitting de- 
fendant to introduce in evidence the proceedings for the incorporation 
and for the increase of stock of the Acme Phonograph Company, which 
showed that plaintiff’s witness, Smith, then stated under oath that he was 
a bona fide holder of stock in that company. ° He testified in this case 
that he never at any time owned such stock. This testimony was com- 





THE BANKING LAW JOURNAL 143 


petent and admissible for purposes of impeachment. Defendant’s effort 
was to show a connection between the plaintiff and the Acme Company 
as a circumstance to disprove the good faith of plaintiff’s purchase of 
the notes. Smith is an officer and director of plaintiff, but denied that 
he ever owned any stock in the Acme. This evidence was clearly com- 
petent for both purposes. The last contention under this proposition is 
that the court erred in admitting in evidence the contract or order signed 
by defendant at the time he signed the notes. The notes sued upon show 
upon their face that they are given for goods purchased. By his answer 
defendant alleged that the notes and order were executed subject to 
approval and acceptance by the Acme Company, and that he counter- 
manded the order before it was received and approved. This would 
show that no contract ever existed, and that the notes were never legally 
binding. He also alleged that plaintiff had knowledge of this fact be- 
fore it took the notes. The order and notes constituted one entire con- 
tract, and the order was competent and material upon the issue as to 
whether the notes were executed unconditionally or were conditional 
upon approval of the entire contract by the Acme Company. This evi- 
dence was not, as contended by plaintiff, introduced to prove fraud, but 
to prove that the notes were not delivered as binding obligations until 
approved by the Acme. This evidence was material upon the issue raised 
by the answer that the order was countermanded before its approval, 
so that the notes never became delivered obligations. 

Under the second proposition plaintiff complains of the refusal of 
the court to give certain requested instructions. The first of these was 
for a directed verdict. There was no error in its refusal. The second 
instruction requested told the jury that the notes sued on were indorsed 
and delivered by the Acme Company to plaintiff before maturity and 
for value. This was an issue of fact raised by the answer and properly 
determinable by the jury. This part of the instruction was therefore 
an invasion of the province of the jury, and was properly refused. The 
third requested instruction told the jury that plaintiff was entitled to 
recover, unless it had, at the time it took the notes, actual knowledge of 
fraud on the part of the Acme Company in procuring said notes. The 
issue of fraud was not raised by the answer, so that this instruction was 
in no way applicable. Complaint is also made of the fourth and fifth 
paragraphs of the court’s charge to the jury. It frequently occurs that 
. isolated paragraphs of instructions may be verbally inaccurate and sub- 
ject to criticism when standing alone. But instructions are not to be so 
considered. Instructions must be considered as a whole, and each para- 
graph be considered in its relation to every other paragraph. Great 
Western Mfg. Co. v. Davidson Mill & Elevator Co., 26 Okl. 626, 110 
Pac. 1096; First Nat. Bank of Tishomingo v. Ingle, 37 Okl. 276, 132 
Pac. 895; Weller v. Dusky, 51 Okl. 77, 151 Pac. 606; Badger Oil Co. v. 
Clay, 83 Okl. 25, 200 Pac. 433. It is not considered that the paragraphs 
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complained of erroneously stated the legal propositions involved in them ; 
but if they were in fact verbally inaccurate they could not have misled 
the jury when read in connection with the other paragraphs of the 
charge. This the jury was expressly directed to do. 

Plaintiff’s third proposition challenges the sufficiency of the evi- 
dence to support the verdict and judgment. It is too well settled in 
this state to require citations that, when the verdict of a jury in a law 
action is based upon conflicting evidence, and the jury has received 
proper instructions as to the law, its finding as to the facts will not be 
disturbed in this court. 

It is therefore concluded that the judgment of the trial court herein 
should be in all things affirmed. 


DEPOSIT OF NEGOTIABLE INSTRUMENTS FOR 
PURPOSE OF PAYING SPECIFIED CHECKS 
A SPECIAL DEPOSIT NOT SUBJECT 
TO GARNISHMENT 


First National Bank of Cherokee v. Propp, Supreme Court of Iowa, 


200 N. W. Rep. 428 


On March 21, 1922, the defendant, Propp, who was indebted to 
the plaintiff bank in a sum in excess of $6,000, delivered to the First 
National Bank of Primghar a draft for $1,500 and a check for. 
$8,358.05. At the same time, he gave to the bank a document stating 
that the deposit was made for the specific purpose of paying certain 
specified outstanding checks. Propp received a duplicate deposit 
slip which showed the deposit by him on March 21, 1922, of the two 
items aggregating $9,858.05. He was told that no money would be 
paid out until returns were received from the items. The returns 
were received on March 24th, and on that date, an account was opened 
on the individual ledger of the bank under the name and designation 
of ‘‘E. C. Propp, Special Account.’’ 

On March 23, 1922, the plaintiff commenced this action against 
Propp, and on the same day caused notice of garnishment to be 
served on the Primghar bank as a supposed debtor of Propp. The 
payees of the checks listed in the document given by Propp to the 
Primghar bank intervened and claimed the amounts due them, as 
shown by the checks, as special deposits. The plaintiff claimed that 
it had a prior right to the money credited to Propp’s account by 
reason of the garnishment. The plaintiff contended that no special 
deposit was made until March 24th, when the proceeds of the items 
were received by the bank and placed to the credit of Propp on the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 92. 
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books of the bank, and that, prior to that date, the plaintiff’s rights 
under the garnishment had attached to the fund. It was held that a 
special deposit was made on.March 21st, and that the plaintiff bank 
had no right to the fund as against the payee of the checks which 
the fund was deposited to cover. A judgment for the interveners 
was affirmed. 


Action at law aided by attachment. Interveners claimed the fund 
in the hands of the garnishee as a special deposit. From a judgment 
upon a directed verdict for interveners, plaintiff alone appeals. Affirmed. 

Molyneux, Maher & Meloy, of Cherokee, for appellant. 

T. E. Diamond, of Sheldon, W. H. Downing, of Primghar, Claud M. 
Smith, of Cherokee, and Locke & Lampman and O. H. Montzheimer, 
all of Primghar, for appellees. 


VERMILION, J.—The principal facts are not in dispute. The 
defendant Propp was indebted to the plaintiff, the First National Bank 
of Cherokee, on the notes and account set up in the petition in a sum in 
excess of $6,000. On March 21, 1922, Propp took to the defendant the 
First National Bank of Primghar a sight draft on a Chicago concern 
for $1,500 and a check drawn by an insurance company in payment for 
a fire loss sustained by Propp in the sum of $8,358.05. He gave to the 
bank with draft and check a document dated on that date, signed by 
him, and reading as follows: 


‘*T, the undersigned, hereby deposit with you the sum of $9,858.05 
and deposit said funds for the following specific purpose on which I have 
this day issued checks to the following named persons as follows: (Here 
followed a list of nineteen checks with the names of the respective payees 
and the amounts, aggregating $9,675.02.) All of said checks having 
been issued and are now outstanding and drawn as against this special 
deposit and you are hereby directed to charge said account with the 
total amount of said checks as of this date, whether the same are pre- 
sented to the bank herewith or whether the same are being held, it being 
the special intention of the undersigned that all of the above deposit is 
being made for the specific purpose of taking care of said checks, that is 
in so far as it may be necessary to take said amount to pay said checks.’’ 


On March 23, 1922, the plaintiff commenced this action against Propp, 
aided by attachment, and on the same day caused notice of garnishment 
to be served on the Primghar bank as a supposed debtor of Propp. The 
payees of the checks issued by Propp and listed in the document given 
to the Primghar bank intervened, and claimed the respective amounts 
due them, as shown by the checks and such list, as special deposits. The 
Primghar bank paid the money derived from the check and sight draft 
received frém Propp into court. 

The plaintiff, the Cherokee bank, claimed the money, or a part of it, 
by virtue of an alleged equitable assignment from Propp, and also 
claimed to have a prior and superior right to the whole of it under the 
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garnishment. Propp, upon the trial, made no defense, and plaintiff re- 
covered a judgment against him for the amount claimed. The issue be- 
tween plaintiff and the interveners was‘tried to a jury, and at the con- 
clusion of all the evidence the court directed a verdict in favor of in- 
terveners, and rendered judgment applying the fund in court (1) to the 
payment of the claims of interveners, (2) to the payment of certain 
costs, and (3) on the plaintiff’s judgment against Propp. 

As to the claim of the plaintiff to be entitled to a portion of the 
fund by virtue of an equitable assignment from Propp, it must be said 
that any such claim was waived by the attempt to reach the fund by 
garnishment of the Primghar bank as a debtor of Propp. By so doing 
plaintiff elected to treat the fund in the hands of the garnishee as be- 
longing to Propp and to secure its application upon the latter’s debt 
to it. Citizens’ Bank v. Dows, 68 Iowa, 460, 27 N. W. 459; Crawford v. 
Nolan, 70 Iowa, 97, 30 N. W. 32; Lawrence v. McKenzie, 88 Iowa, 432, 
55 N. W. 505; Richards v. Schrieber, 98 Iowa, 422, 67 N. W. 569; Tone 
v. Shankland, 110 Iowa, 525, 81 N. W. 789; Kerr v. Kennedy, 119 Iowa, 
239, 93 N. W. 353. 

Plaintiff’s claim to be entitled to the fund by virtue of its garnish- 
ment as against the interveners is based on certain additional facts, and 
certain deductions which it is claimed should be drawn from them. 

At the time Propp turned over to the Primghar bank the check and 
draft and the instrument set out above, he received a duplicate deposit 
slip which showed the deposit by him on March 21, 1922, of the two 
items, aggregating $9,858.05, signed by the president of the bank; but 
was told by the president that no money would be paid out until returns 
were received from the items. The check and draft were entered on the 
remittance register of the bank on that day and forwarded by the bank 
for collection. The returns were received on March 24th, on which date 
an account was opened on the individual ledger of the bank under the 
name and designation of ‘‘E. C. Propp, Special Account,’’ showing the 
deposit of the proceeds of the two items and charges of the several checks 
as listed in the document given by Propp to the bank. These checks or 
a part of them had been left at the bank by Propp or the payees, but 
none of them had been paid. 

It will be noted that the notice of garnishment was served on March 
23d, after the check and draft with the accompanying direction had been 
left with the garnishee by Propp, and before the proceeds of those items 
had been received and the account opened on the books of the bank. 

It is the contention of the plaintiff that on March 21st the check 
and draft were received for collection and not deposit; and that at the 
time of the garnishment on the 23d the relation between the Primghar 
bank and Propp was that of principal and agent; that no special deposit 
was made until on the 24th, when the proceeds of the items were received 
by the bank and placed to the credit of Propp on the books of the bank; 
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and that, prior to that, its right under the garnishment had attached 
to the fund... 

It is not questioned that the purpose of Propp was to make a special 
deposit, nor that what he did was sufficient to accomplish that purpose. 
The written direction to the bank as to the disposition to be made of the 
fund expressly declares it to be a special deposit and designates the par- 
ticular purpose for which it is made. Smith v. Bank, 147 Iowa, 640, 
126 N. W. 779, 30 L. R. A. (N. 8.) 517, 140 Am. St. Rep. 336; Dolph v. 
Cross, 153 Iowa, 289, 183 N. W. 669; Iowa Mutual Ins. Co. v. De La 
Hunt (Iowa) 196 N. W. 17. If the special deposit was made before the 
service of notice of garnishment, it is clear the plaintiff bank acquired 
no right to the fund by its garnishment. Dolph v. Cross, supra; Iowa 
Mutual Ins. Co. v. De La Hunt, supra. 

The vital question is whether what was done by Propp on March 21st 
amounted at that date to a special deposit of the money represented by 
the check and draft. We are of the opinion that it did. The form of 
bookkeeping of the bank was not controlling. Dolph v. Cross, supra. 
A duplicate deposit slip was given to Propp showing the deposit, and 
while it is contended that was a mere receipt and open to explanation, 
the testimony does not disclose anything other or different than appears 
on its face. It is true, the officer of the bank who accepted the deposit 
told Propp he would not pay the checks it was intended to provide for 
until the money was received, but that was merely for the protection of 
the bank, and did not, we think, affect the character of the transaction 
so far as Propp was concerned. He had on the 21st done all that he 
could do, and all that he ever did do, to create a special deposit for a 
certain designated purpose. The rights of himself and the holders of 
the checks, to cover which the deposit was made, were fixed by the 
transactions of March 21st. The plaintiff under its garnishment ac- 
quired no greater right to the fund than Propp, the debtor, had at the 
time of the garnishment. He had then no right to it, as against the 
payees of the checks the fund had been deposited to cover. As said in the 
De La Hunt Case, supra: 


‘The right of the appellant in this case to the garnished funds is no 
greater than that of appellee [the depositor]. Both are subordinate to 
any valid agreement between him and the bank that the fund will be 
paid out by the bank only for a specifically designated purpose.’’ 


Here there can be no question but that there was a valid agreement 
between Propp and the Primghar bank that the fund would be paid out 
on the designated checks. The mere fact that the fund was, at the time 
of the agreement, in the form of negotiable instruments payable on de- 
mand, and that the bank refused to pay the checks against it until the 
cash had been received thereon, does not deprive the transaction of 
March 21st of the character of a special deposit. 
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Interveners do not rely upon the checks as equitable assignments of 
the fund, but upon the fact that the fund was a special deposit made for 
the designated purpose of paying the checks. That such a special deposit 
was made prior to the garnishment is established by uncontradicted 
evidence. ; 

The court properly directed a verdict for interveners, and the judg- 
ment below is affirmed. 


TOWN HELD ENTITLED TO PRIORITY OF PAY- 
MENT OF DEPOSIT IN INSOLVENT BANK 


In re Bank of J. Kelso. Town of Bellevue v. Guthrie, Supreme Court 
of Iowa, 200 N. W. Rep. 492 


A general deposit in a private bank, made by a town treasurer in 
the name of the municipal corporation is a debt within the meaning 
of the Iowa statute providing that, when property of any person, 
partnership, company, or corporation has been placed in the hands 
of a receiver for distribution claims entitled to priority of payment 
shall include ‘‘debts due or taxes assessed and levied for the benefit 
of the state, county or municipal corporation of this state,’’ and 
the town is entitled to priority in the event that the bank is placed in 
the hands of a receiver. 


Action to establish a claim as a preference in favor of a town, on a 
deposit, in the hands of a private bank which has been placed in the 
hands of a receiver. The trial court allowed the claim as a preference, 
and the receiver appeals. Affirmed. 

Trewin, Simmons & Trewin, of Cedar Rapids, F. H. Schwirtz, of 
Bellevue, Ely Gregory, and A. M. Cloud, of Manchester, for appellant. 

Kintzinger & Stuart, of Dubuque, for appellee. 


FAVILLE, J.—The Bank of J. Kelso was a private bank, located in 
the town of Bellevue, Iowa. On October 10, 1922, in an action brought 
by private parties, a receiver was appointed for said bank, who qualified 
as such. In due time appellee filed its claim against said bank, alleging 
that it is a municipal corporation organized under the laws of the state 
of Iowa, and alleging that prior to the said 10th day of October, 1922, 
said corporation had deposited in the said bank, to its credit, the sum of 
$12,644.43; that said amount was due and owing from said bank to 
the said’ corporation, and praying that the said claim be established as 
a preference, and that priority of payment of the same be decreed. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 133. 
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Appellant answered the claim of appellee and admitted the corporate 
capacity of appellee; that the bank was a private bank owned by a co- 
partnership, and admitted that, at the time of the appointment of the 
receiver, appellee ‘‘had a general credit deposit in the said Bank of J. 
Kelso. It is also alleged in the answer that the said appellee, prior to 
and at the time of the closing of the bank, was ‘‘a general creditor of 
said Bank of J. Kelso,’’ and it is alleged that the deposits, as made by 
appellee in said bank, were general deposits, and that, at the time of the 
closing of the bank, the books showed a general credit in favor of ap- 
pellee in the sum claimed. Appellant further alleged that, at the time 
of his appointment, there was only the sum of $653.58 cash that came 
into his hands as receiver of said bank. 

To this answer of appellant, appellee filed a demurrer on the grounds 
that the facts stated in the answer show the appointment of a receiver, 
and that the copartnership constituting said bank is indebted to ap- 
pellee in the amount set out in its claim, by reason of the deposit alleged 
and admitted to have been made, and that it affirmatively appears that 
said sum is due appellee as a municipal corporation of the state of Iowa. 
The demurrer to the answer was sustained ; the receiver electing to stand 
on his answer and on the ruling on the demurrer, judgment was entered 
establishing appellee’s claim as a preferred claim and directing the re- 
ceiver to pay the same accordingly. 

It is to be noted at the outset that the bank in question is a private 
bank, and that the receiver was appointed under the general provisions 
of the statute relating to the appointment of receivers. Appellee claims 
its right to a preference in the payment of its claim, under the pro- 
visions of section 3825a, Code Supplement, 1913 (Code, 1924, § 12719), 
which provides that, when property of any person, partnership, com- 
pany, or corporation has been placed in the hands of a receiver for dis- 
tribution, after the payment of all costs, claims entitled to priority of 
payment shall include ‘‘debts due or taxes assessed and levied for the 
benefit of the state, county or municipal corporation of this state.’’ 

If the deposit in the bank in the name of appellee is a debt due to a 
municipal corporation of this state, then, the claim was entitled to 
priority under the language of this statute. We have recently had oc- 
easion to discuss this statute and its effect in the case of In re Marathon 
Sav. Bank, 196 N. W. 729, and supplemental opinion filed October 17, 
1924, 200 N. W. 199. It is unnecessary that we repeat the discussion in 
the opinion in said case. 

It is contended in the instant case that the deposit was made by the 
town treasurer and not by appellee as a municipal corporation. The 
difficulty with appellant’s position at this point is twofold. The funds 
are in fact the funds of the municipal corporation, and they were de- 
posited in the name of the municipal corporation. The answer admits 
that ‘‘the town of Bellevue had a general credit deposit in said bank,’’ 
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and also that the town of Bellevue ‘‘was a general creditor of said bank.’’ 
It also admits that ‘‘said deposits, as made by the town of Bellevue, 
were general deposits,’’ and that ‘‘the books of said bank showed a gen- 
eral credit deposit in favor of the town of Bellevue in the sum stated.’’ 

Under the allegations of the answer, there is no escape from the con- 
clusion that the funds were deposited by the municipality and in the 
name of the municipality, and created the relation of debtor and creditor 
between the municipality and the bank. It is argued that there is no 
showing that the amount so on deposit was ‘‘a debt due to the munici- 
pality.’’ The argument is that the deposit by the municipality in the 
bank was not a debt and, furthermore, that a general deposit of this 
character was not ‘‘due’’ until after demand had been made for the 
payment of the same. That such deposit is a debt within the meaning 
of this statute is decided in the Marathon Case, supra. 

The bank was insolvent, and a receiver had been appointed. Its 
assets were sequestered and placed in the hands of the receiver. The 
debt which the bank owed the municipality on a general deposit was 
due within the meaning and contemplation of this statute at the time 
the claim of appellee was filed. The questions as to the right of the 
town treasurer to deposit municipal funds in the bank is not involved 
in this appeal. The answer admits that the funds were deposited by 
the municipality, and that the municipality itself was a creditor of the 
bank. 

We are not concerned in this appeal with the question of the liability 
of the treasurer personally, or of the sureties on his bond to the munici- 
pality. If there are inconsistencies in the statute in permitting certain 
public officials to deposit public funds in banks and requiring bonds to 
be given for such deposits, and the provisions of the statute making such 
deposits preferred claims at the instance of the municipality, these are 
matters for the consideration and determination of the legislative branch 
of the government. 

We are compelled to construe the statute as we find it, and so con- 
struing it, under the allegations in the instant case, it appears that the 
claimant is a municipal corporation, and that the claim sought to be 
established is a debt due to it from a copartnership whose property has 
been placed in the hands of a receiver for distribution, and that, after 
the payment of costs and taxes, or other debts entitled to preference, 
under ‘the laws of the United States, such debt due said municipality is 
entitled to priority of payment. 

In view of the allegations of the answer it is unnecessary that we 
pass upon the question as to whether the treasurer of the town had a 
right to deposit the funds in question in the bank, and as to whether or 
not they became a trust fund. Under the admitted facts, the deposit was 
made by the municipality in its own name, and it was the creditor of 
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the bank. In other words, the facts as pleaded bring the case squarely 
within the provisions of the statute. 

The order of the district court was in accordance with the statute, 
and under the facts as set forth in appellant’s answer the decree of 
the district court was correct. It therefore must be and it is affirmed. 


PURCHASER OF TRADE ACCEPTANCE FOR 
VALUE BEFORE MATURITY ENTITLED TO 
RECOVER WHERE NOTICE OF FRAUD 
IN PROCURING IS NOT SHOWN 


King v. Stewart, Supreme Court of Arkansas, 265 S. W. Rep. 78 


The defendant gave a trade acceptance in the sum of $450 to Carl 
Mullins in payment for a quantity of proprietary medicine. Before 
the acceptance was due, the plaintiff purchased it for $450. It ap- 
peared that the plaintiff had sold to Mullins the ingredients from 
which the medicine was made, and had shown him how to prepare 
the medicine. Thereafter, pursuant. to an agreement with the plain- 
tiff, the defendant induced another person to take half of the medicine 
and pay to Mullins for the plaintiff the sum of $225, one-half of the 
trade acceptance. The defendant then executed a trade acceptance 
for $225 which Mullins transferred to the plaintiff. 

The defendant refused to pay the new acceptance, and, when sued 
thereon by the plaintiff contended that Mullins procured the execu- 
tion of the trade acceptance by false representations, and that the 
plaintiff was not entitled to recover because he was a partner with 
Mullins in the preparation and sale of the medicine for which the 
trade acceptance was given. It was held that the evidence did not 
show that the plaintiff was a partner with Mullins in the sale of the 
medicine. It was further held that since the evidence showed that 
the plaintiff purchased the original trade acceptance for value and 
before maturity, and since it was not shown that the plaintiff had 
knowledge of fraud in the procurement of the trade acceptance, or 
of facts sufficient to put him on notice of the alleged fraud when he 
purchased the acceptance, he was entitled to recover. A judgment 
for the defendant was reversed. 


Action by M. M. King against W. A. Stewart. Judgment for de- 
fendant, and plaintiff appeals. Reversed, and judgment entered for 
plaintiff. 

W. H. Mizell, of Arkadelphia, for appellant. 

MeMillan & McMillan, of Arkadelphia, for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 482. 
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HART, J.—M. M. King brought this suit against W. A. Stewart to 
recover $225, alleged to be due on a trade acceptance given by Stewart 
to Carl Mullins and assigned by Mullins to King. ,Stewart filed an 
answer, in which he averred that King was interested with Mullins in 
procuring the trade acceptance, and King well knew at the time he 
received an assignment of the check that it was procured by the false 
representations of Mullins. The case was tried before a jury, which 
returned a verdict in favor of Stewart, and King has duly prosecuted 
an appeal to this court. 

The trade acceptance was introduced in evidence. It was dated 
August 19, 1921, and shows on its face that the obligation arises out of 
the purchase of goods by W. A. Stewart from Carl Mullins. The trade 
acceptance or check was for $225, and due September 1, 1921. It was 
accepted by Stewart on the day of its date. 

M. M. King was a witness for himself. According to his testimony, 
he lived at Gurdon, Ark., and was engaged in the drug business at the 
time the transactions involved in this lawsuit were had. He first took 
an assignment of a trade acceptance in the sum of $450 from Carl 
Mullins. This trade acceptance was given by W. A. Stewart to Mullins 
and showed on its face that the obligation arose out of the purchase of 
goods by Stewart from Mullins. King gave Mullins $450 for it. This 
trade acceptance was due somewhere along about the Ist of August, 
1921. King knew that it was given for a certain proprietary medicine 
furnished by Mullins to Stewart. The latter purchased the ingredients 
with which the medicine was compounded from King, and King showed 
him how to mix the ingredients and prepare the medicine. This was 
done in a building close by the drug store of King. King was not 
interested in the sale of the medicine. Stewart failed to pay King, 
because he alleged that King did not comply with his contract in regard 
to helping him advertise and sell the medicine and paying over the 
proceeds of sale to him. Stewart then agreed with Mullins that, if Hall 
Hert would split the trade acceptance in half and take half of the 
medicine, he would give Mullins a new trade acceptance for half of 
the first one. Stewart procured Herd to do this and Herd at once 
paid the sum of $225, one-half of the trade acceptance to Mullins for 
King. Stewart then executed the acceptance sued on and Mullins 
transferred it to King. King let Mullins have the acceptance for the 
purpose of discounting it at a bank, but he was unable to do so. Stewart 
refused to pay the new acceptance, because Mullins failed to carry out 
his contract in assisting him to advertise and sell the medicine and 
turn over the proceeds of sale to him. 

Under this state of the record, the court erred in not directing a 
verdict for the plaintiff, King. The trade acceptance given 
by Stewart to Mullins and transferred by Mullins to King 
was introduced in evidence and made a prima facie case for 
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King. Stewart undertakes to escape responsibility for the trade accept- 
ance, on the ground that King was a partner with Mullins in the pre- 
paration and sale of the medicine for which the trade acceptance was 
given, and therefore not entitled to recover, because Mullins procured 
the execution of the trade acceptance by false representations. 

There is no evidence in the record to sustain this contention of 
Stewart. It is true that Mullins purchased the drugs out of which the 
proprietary medicine was made from King on a credit, and that King 
showed him how to compound the medicine into the preparation sold to 
Stewart, but this did not make him interested in the sale and, therefore, 
bound by the false representations of Mullins to Stewart, whereby the 
latter was induced to purchase the proprietary medicine from the 
former. King had a right to sell the ingredients of the proprietary 
medicine to Mullins on a credit, and to rely upon a sale of the medicine 
by Mullins to prosepctive purchasers to collect his debt. 

As above stated, there is nothing to show that King had an interest 
in the proprietary medicine itself, or was in any sense of the word a 
partner or associate with Mullins in the sale of the medicine when com- 
pounded. In so far as the record discloses, King was only selling the 
drugs to Mullins. There must have been something from which the 
jury might legally infer that he was interested in the proprietary medi- 
cine and in the sale of it, in order to hold King responsible for the false 
representations made by Mullins which induced Stewart to purchase 
the proprietary medicine. See Davis & Worrell v. General Motors 
Corporation, 153 Ark 626, 241 S. W. 44. 

Evidence that the plaintiff purchased the trade acceptance sued on 
for value before maturity, and in the usual course of business, shows 
prima facie that he was a bonafide purchaser for value and shifted to 
the defendant the burden of proving the contrary. See Metropolitan 
Discount Co. v. Fondren, 121 Ark. 250, 180 S. W. 975; Bank of Monette 
v. Hale, 104 Ark. 388, 149 S. W. 845; Conquerer Trust Co. v. Reves 
Drug Co., 118 Ark. 222, 176 8. W. 119. 

The undisputed evidence shows that the plaintiff purchased the 
trade acceptance in question by paying therefor it full value before it 
was due. This cast upon the defendant the burden of showing that the 
trade acceptance was procured by false representations and that the 
plaintiff had knowledge of this fact, or of facts sufficient to put him 
on notice of it at the time he purchased the trade acceptance. 

There is nothing in the record tending to show that the plaintiff 
knew of any infirmity in the trade acceptance whatever. The defend- 
ant himself procured Hall Herd to take up one-half of the first trade 
acceptance and the goods for which it was given. He immediately 
issued the trade acceptance sued on for the other half of the goods. 
King was not notified of any fact which would render it invalid before 
he purchased it. The mere fact that he sold the ingredients out of 
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which the compound was made to Mullins on a credit would not have 
any tendency whatever to show notice of fraud to King in the sale of the 
medicine by Mullins. It is not contended that the medicine was worth- 
less and not fit for the purpose for which it was compounded. The 
complaint against the seller of the medicine is that he refused to com- 
ply with his contract in helping the purchaser to advertise and sell 
the medicine. 

King permitted Mullins to take the trade acceptance to a bank for 
the purpose of discounting it; but this fact had no tendency to show 
that he had any knowledge that the trade acceptance was procured by 
false representations. 

It follows that the judgment must be reversed, and, inasmuch as 
the facts are undisputed, judgment will be entered here in favor of 
M. M. King against W. A. Stewart in the sum of $225, the amount of 
the trade acceptance, with interest at the rate of 6 per cent. from Sep- 
tember 1, 1921, the day on which it fell due. 

- It is so ordered. 


STOCKHOLDER DELIVERING CERTIFICATES 
TO OFFICERS OF BANK FOR CANCELLA- 
TION NOT LIABLE FOR DEBTS OF BANK 


Chapman, Banking Commissioner of Texas v. Beeman, Court of Civil 
Appeals of Texas, 256 S. W. Rep. 243 


The commissioner of banking brought this action against the de- 
fendant as a stockholder of an insolvent bank to enforce his statutory 
liability for the debts of the bank. The books of the bank showed 
that at the time of the bank’s failure, the defendant was the owner 
of five shares of stock. He testified, however, that more than twelve 
months before the failure, he sold his stock to the president of the 
bank and indorsed the stock certificates. He instructed the president 
and vice-president of the bank to have the transfer made on the books 
of the bank, and they agreed to do so. The by-laws of the bank pro- 
vided that stock should be transferable only upon the books of the 
bank, and that no transfer should be made until the certificates for 
the stock to be transferred had been delivered to the bank and can- 
celed. It was held that the defendant was not obliged to pay the 
assessment, since it appeared that he had done all that was required 
of him to complete the transfer of his stock, and had no notice that 
the officials of the bank failed to make the book entries showing the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 1192. 





THE BANKING LAW JOURNAL 155 


changed ownership until after the bank failed. A judgment for the 
defendant was affirmed. 


Action by J. L. Chapman, Banking Commissioner of Texas, against 
A. M. Beeman, Judgment for defendant, and plaintiff appeals. Affirmed. 


Hawkins, Hawkins & David, of Breckenridge, for appellant. 
Wheeler & Leslie, of Bonham, for appellee. 


HODGES, J.—This is a suit by the commissioner of banking to en- 
force the statutory liability of a stockholder for the debts of an in- 
solvent state bank. On November 4, 1921, the Texas Bank & Trust Com- 
pany of Ranger became insolvent and was taken over by the commis- 
sioner of insurance and banking. In winding up the affairs of the bank, 
that officer assessed the stockholders 100 per cent. of the par value of 
their stock. Among those whose names appeared on the books of the 
bank as a stockholder was that of Beeman, the appellee. He received a 
notice of the assessment, but refused payment upon the ground that he 
had sold and transferred his stock more than twelve months before the 
failure of the bank. Im a trial before the court a judgment was ren- 
dered against the commissioner. The contention on this appeal is that 
under the admitted facts a judgment should have been rendered in his 
favor. 

The books of the bank showed that at the time of the failure Bee- 
man was the owner of five shares of stock, of the par value of $100 each. 
He testified that more than twelve months before the failure he sold 
those shares of stock to M. H. Smith, who was then the president of the 
insolvent bank and trust company.. He indorsed the stock certificates, 
and told both Smith and Chenoweth, the acting vice-president, to have 
the transfer made on the books of the bank, and they agreed to do so. 
Soon after that date he severed his relations with the bank and did not 
have any further connection with its affairs. Smith assumed and had the 
general charge and controi of the books of the bank, and its management 
after this stock sale. Beeman further testified that Smith paid him part 
cash and partly in notes for the stock; that the notes were afterwards 
assigned to other parties. That testimony was not disputed by any other 
witness. 

Conceding the truth of that testimony, the question arises: Is Bee- 
man now liable under the statute as a shareholder? Section 16 of article 
16 of the Constitution contains the following provision: 


‘*Kach shareholder of such corporate body incorporated in this state, 
so long as he owns shares therein, and for twelve months after the date of 
any bona fide transfer thereof, shall be personally liable for all debts 
of such corporate body existing at the date of such transfer, to an 
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amount additional to the par value of such shares so owned or trans- 
ferred, equal to the par value of such shares so owned or transferred.”’ 


Article 552 of the Revised Civil Statutes is a substantial re-enact- 
ment of the above provision. Article 459 of the Revised Civil Statutes 
authorizes the commissioner, when necessary to pay the debts of an in- 
solvent bank, to enforce the liability imposed by the Constitution. The 
by-laws in existence at the time Beeman transferred his stock con- 
tained the following provision: 


‘“The stock of this bank shall be transferable only upon the books of 
the bank, and no transfer shall be made or certificate of stock issued 
until the certificate or certificates for the stock intended to be trans- 
ferred shall have been delivered to the bank and canceled.’’ 


The provision of our Constitution and statutes with reference to the 
liability of stockholders of state banks is somewhat similar to those found 
in the acts of Congress imposing the same character of liability on stock- 
holders of national banks. The rule applied under the national banking 
law is thus stated by the Supreme Court of the United States in Matteson 
v. Dent, 176 U.S. 521, 20 Sup Ct. 419, 44 L. Ed. 571: 


‘‘The settled doctrine is that, as a general rule, the legal owner of 
stock of a national banking association—that is, the one in whose name 
stock stands on the books of the association—remains liable for an as- 
sessment so long as the stock is allowed to stand in his name on the books, 
and, consequently, that although the registered owner may have made 
a transfer to another person, unless it has been accompanied by a trans- 
fer on the books of registry of the association, such registered owner re- 
mains liable.’’ 


The same court, in Whitney v. Butler, Receiver, 118 U. S. 655, 7 Sup. 
Ct. 61, 30 L. Ed. 266, after reviewing a number of cases in which that 
general rule is announced, says: 


‘*But it will be found, upon careful examination, that in no one of the 
cases in which these general principles have been announced, as between 
creditors and shareholders, does it appear that the precaution was taken, 
after the sale of the stock, to surrender the certificates therefor to the 
bank itself, accompanied (where such surrender was not by the share- 
holder in person) by a power of attorney, which would enable its officers 
to make the transfer on the register. The position of the seller, in such 
case, is analogous to that of a grantor of a deed deposited in the proper 
office to be recorded. The general rule is, that the deed is considered as 
recorded from the time of such deposit. 2 Washburn on Real Prop., 
B. 3, ch. 4, par. 52. Where the seller delivers the stock certificate and 
power of attorney to the buyer, relying upon the promise of the latter 
to have the necessary transfer made, or where the certificate and power 
of attorney are delivered to the bank without communicating to its 
officers the name of the buyer, the seller may well be held liable as a 
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shareholder until, at least, he shall have done all that he reasonably can 
do to effect a transfer on the stock register.’’ 


In referring to the conduct of the parties sought to be held liable in 
the ease then under consideration, the court said : 


‘‘They did all that was required by either as preliminary to such 
transfer. Nothing remained to be done except for some officer of the 
bank to make the necessary formal entries on its books. If, when the 
agents of defendants delivered the certificates and power of attorney to 
the president of the bank, the latter had given any intimation of a pur- 
pose not to make the transfer promptly, or had avowed an intention to 
postpone action until a sufficient amount of stock was obtained to fill 
Coburn’s order, it may be that the failure of the defendants to take legal 
steps to compel a transfer would, in favor of the creditors of the bank, 
have been deemed a waiver of the right to an immediate transfer on the 
stock register. But no such intimation was given; no such avowal was 
made.’’ 


In that case the parties sought to be held liable were exonerated, not- 
withstanding the books showed no transfer of the stock formerly owned 
by them. 

It is apparent that the rule which holds stockholders disposing of 
‘their shares of stock to a strict compliance with the regulations prescrib- 
ing the method of making transfers is based upon the principle of es- 
toppel. Presumably those wha extend credit to a bank do so, partly, at 
least, upon the solvency and financial standing of its shareholders ; and the 
records of the corporation are expected to furnish a correct list of those 
shareholders. But the principle of estoppel in pais applies only when 
the party against whom it is invoked has failed to do that which it was 
his duty to do in order to prevent a deception. If there has been no 
culpable neglect or failure on the part of the selling shareholder to do 
what is legally required of him in order to have the transfer entered of 
record as required by the by-laws of the corporation, there is no basis 
for an estoppel. 

We think the language of the Supreme Court in Whitney v. Butler, 
supra, is applicable to the facts of this ease. It appears that Beeman had 
done all that was required of him as a seller of stock to complete the 
transfer. He had indorsed the old certificates, showing their assignment, 
and had delivered them to the proper officers for cancellation. Those 
officers were familiar with the essential facts, and agreed to make the 
required book entries showing the changed ownership. The things that 
remained undone were those which the officers only could do. If Bee- 
man’s testimony is true, he had no notice that the bank officials had 
failed to do their duty until after the bank failed. 

Counsel for appellant contend that the peculiar character of the by- 
laws of the Texas Bank & Trust Company distinguished this case from 
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those before the federal Supreme Court. They seem to attach special 
significance to the words of the by-law which provide that the old certifi- 
cates must be canceled before the new certificates are issued. Those 
provisions are not materially different from the by-laws under con- 
sideration in Whitney v. Butler. What difference there may be in the 
terms used is not sufficient to take this case out of the principle of law 
there announced. The chronological order of the physical acts required 
to be done by a bookkeeper in order to complete a transfer in that case 
is practically the same as in this instance. In a legal sense, the can- 
cellation of the old certificates and the issuance of the new, the two 
acts required to mark the passage of the title from the vendor to the 
vendee, are inseparable and practically synchronous. Where both are 
parts of one transaction, it is immaterial which precedes the other. 
The judgment will be affirmed. 





Questions Based on Banking Decisions Published in 
the January Issue of This Magazine 


The questions given below are based on the decisions and 
articles published in the January issue of The Banking Law 
Journal. After each question is given the page of the January 
issue where the answer to the question may be found. 


Checks and Drafts 


1. Is a verbal promise by a bank to pay a check drawn upon it 
binding on the bank? (See January issue, page 11, for answer.) 


2. Does a check operate as an assignment by the drawer of the 
check to the payee of the funds on deposit in the drawer’s account to 
the extent of the amount for which the check is drawn? (See January 
issue, page 14, for answer.) 


» 


3. Is it safe for a bank to pay through the clearing house a check 
which does not bear the indorsement ‘‘ All prior indorsements guaran- 
teed?’’ (See January issue, page 24, for answer.) 


4. Is a check given for a gambling debt enforceable by a holder 
in due course? (See January issue, page 38, for answer.) 

5. A New York statute provides that no bank shall be liable to a 
depositor for the payment of a forged check unless it is notified of 
the forgery within one year after the return to the depositor of the 
voucher of such payment. Does this statute apply to checks bearing 
forged indorsements? (See January issue, page 4, for answer.) 


6. The United States draws a Veteran’s Bureau Check on itself 
for $47.50 and sends it to the payee. The check is raised to $4,750 and 
collected from the Treasurer of the United States. Can the United 
States recover the amount paid on the check from the collecting bank? 
(See January issue, page 25, for answer.) 


7. A person representing himself to be A. P. Holt presents to a 
bank for deposit a check for $885.10 payable to the order of A. P. 
Holt. The bank gives him $385.10 in cash and credit for the balance 
of $500. The bank then collects the check from the drawee bank. It is 
subsequently discovered that the drawer’s signature was a forgery 
and notice is given to the collecting bank. At the time the $500 still 
remains on deposit in the latter bank. Is the drawee bank entitled to 
recover that amount? (See January issue, page 29, for answer.) 
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8. Under the circumstances outlined in the last question is the 
bank entitled to recover the $385.10? (See January issue, page 29, 
for answer.) 


9. The president of the A corporation, wrongfully representing 
that he is securing a loan for that corporation, obtains from the B cor- 
poration a check for $2,250 payable to the A corporation. The loan is 
made on forged notes of the A corporation. The president indorses 
the check in the corporation’s name, and deposits it in the corpora- 
tion’s account. Later he forges a check for $2,250 against the cor- 
poration’s account and cashes it. Is the A corporation liable to the 
B corporation for the $2,250? (See January issue, page 33, for 
answer. ) 


10. In an action against the indorser of a check, it appears that 
he told his indorsee, when the latter took the check, that it was ‘‘no 
good’’ at the bank, and requested the indorsee to take it as an accom- 
modation as he might be in a better position to receive payment from 
the maker. It also appears that after the check was indorsed and 
after presentment should have been made, the indorser promised to 
pay it. Do the facts show a waiver of presentment and notice of 
dishonor on the part of the indorser? (See January issue, page 39, 
for answer.) 


11. <A bank holding for collection a draft attached to a shipper’s 
order bill of lading indorsed in blank, detaches the bill of lading and 
sends it to the drawee of the draft. The latter gives to the bank a 
check in payment of the draft but the check is dishonored. Is the 
bank entitled to recover from the shipper money advanced on the draft? 
(See January issue, page 56, for answer.) 


12. In reply to a telegram from a bank stating that cotton is 
being consigned to him a person agrees to pay a draft for the price 
of the cotton. The bank draws a draft on him, to which bills of 
lading for a shipment of cotton are attached. Believing that the cotton 
has been consigned to him and that the bills of lading are genuine, 
he pays the draft. It is later discovered that the bills of lading were 
forged. No cotfon is received by the drawee. Is the bank liable to the 
latter for the amount paid on the draft? (See January issue, page 9, 
for answer. ) 


Stopping Payment 
13. Can the drawer of a check stop payment of it after the holder 
has had it certified? (See January issue, page 1, for answer.) 


14. The drawer of a check has it certified, prior to delivery. Sub- 
sequently, he learns that the check was obtained from him by fraud. 
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29, Can he stop payment as against a holder who is not a holder in due 
course? (See January issue, page 1, for answer.) 

ng 15. A drawer has a check certified prior to delivery. Can he stop 

or- payment against a holder in due course? (See January issue, pages 

18 1, 14, for answer.) 

ses 

-a- 16. A person orally agrees, for a valuable consideration to assign to 

yr. another a portion of his deposit in the bank, and gives his check to 

he the other in order to enable him to collect and recover the amount of 

or the assignment. Has the drawer the right to stop payment of the 
check? (See January issue, page 14, for answer.) 

at 17. May payment of a cashier’s check be stopped? (See January 

10 issue, page 15, for answer.) 

‘ 18. The drawer of a check stops payment thereof. Is he liable for 

d the amount of the check to the payee or one holding under him? (See 

" January issue, page 16, for answer.) 

f 





19. A bank pays a check after it has been notified to stop payment. 
May the bank charge the amount of the check against the depositor’s 
account? (See January issue, page 16, for answer.) 






20. The pass books issued by a bank contain a stipulation that the 
bank shall not be liable to a depositor for neglect to execute a stop pay- 
ment order. Through an oversight, the bank pays a check after the 
drawer has ordered payment of the check stopped, and the order has 
been entered in the books of the bank. Is the bank liable to the drawer? 
(See January issue, page 17, for answer.) 






—— a 






21. The drawer of a check requests the drawee bank to stop pay- 
ment of the check, and at the request of the bank signs a card contain- 
ing a printed stipulation that he will not hold the bank liable on ac- 
count of a payment made through inadvertence or accident. Through 
an oversight, the bank pays the check. Is the bank protected from 
liability in paying the check contrary to the depositor’s order? (See 
January issue, page 18, for answer.) 









22. A bank pays a check to a bona fide holder after the drawer has 
directed that payment be stopped. May the bank recover the amount 
of the check from the party to whom payment has been made? (See 
January issue, page 19, for answer.) 








Miscellaneous 





23. What degree of care must a bank exercise in caring for the 
bonds of a customer left with it for safekeeping, where the bank makes 
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no charge for keeping the bonds? (See January issue, page 42, for 
answer. ) 


24. Certain bonds provide that principal and interest are payable 
in franes at a bank in France, or at the option of the holder at certain 
banks in Belgium and Switzerland. Has a holder the right to demand 
and receive payment in Swiss franes? (See January issue, page 47, for 
answer. ) 


25. Is presentment of a certificate of deposit of an insolvent bank 
necessary in order to charge an indorser having knowledge of the in- 
solvency with liability thereon? (See January issue, page 51, for 
answer. ) 


26. A bank in good faith receives negotiable paper from a cus- 
tomer, and instead of paying cash to the customer issues a certificate 
of deposit payable at a future date. Is the deposit evidenced by the 
certificate within the protection of the bank guaranty fund? (See 
January issue, page 62, for answer. 


27. The holder of a note and the principal debtor thereon enter 
into an agreement founded upon a valuable consideration, whereby an 
extension of time is given to the principal debtor. Does the agreement 
operate to release accommodation makers from liability on the note? 
(See January issue, page 65, for answer.) 


28. Is a note given for stock and bonds sold without compliance with 
the provisions of the North Carolina Blue Sky Law enforceable by a 
holder in due course? (See January issue, page 74, for answer.) 


29. To what degree of care in making investments is an executor 
held when the will authorizes him to invest in securities other than 
those recognized by law? (See January issue, page 7, for answer.) 





Trenton Trust Co., Trenton, N. J. 


HE new building of the Trenton Trust Company of 

Trenton, New Jersey, is fourteen stories high, and has 
for its ornaments cartouches that tell the story of the city’s 
industries. 


ALFRED C. BOSSOM 


BANK ARCHITECT $ EQVIPMENT ENGINEER. 
680 FIFTH AVENVE, NEW YORK 





BANK AND INVESTMENT ITEMS 


ANOTHER GROUP OF BANKERS TO 
SAIL FOR EUROPE THIS YEAR—The 
epoch making success of the Bankers Tours 
of 1923 and 1924, operated under the 
direction of Lifsey Tours, Ine., of New 
York, is now history. The members of 
these two parties have with their enthusi- 
asm inspired the nucleus of a third party 
for this summer. 

Again, Lifsey Tours has arranged for 
one of these De Luxe Tours of Europe, 
offering it exclusively to the members of 
the banking fraternity, their families and 
friends. 

The party will again sail on the palatial 
S. S. “Berengaria” of the Cunard Line, 
sailing from New York, June 17th and 
will all enjoy a week of Paris gaiety. 
From this point, the tour this year offers 
an innovation—there is to be three sepa- 
vate parties starting from Paris, travel- 
ing on different schedules, enabling the 
individual member to select the tour of 
his choice. All three parties will rejoin 
in London for a week of reminiscing and 
then sail for home on August 8th on the 
splendid S. 8. “Aquitania” of the Cunard 
Line. 

The party will, of course, be limited 
in numbers and personnel in order to in- 
sure the traveler of the greatest comfort 
The social features of 


in all respects. 
these tours offer much that cannot be pos- 


sibly gained in an individual tour. Res- 
ervations are now being made and the 
party already promises to equal if not 
surpass all the other tours in number. 


GUARANTY COMPANY of New York, 
Bonbright & Company, Inc., Halsey, Stuart 
& Co., Ine., and Otis & Co., offered on 
February 3 $2,000,000 Kansas City Power 
& Light Company first mortgage thirty 
year 5 per cent. gold bonds, series A, due 
September 1, 1952, at 97 and interest, to 
yield over 5.20 per cent. 

The remarkable progress of the enter- 
prise in recent years has been due in large 
part to the fact that the construction and 
operation of the Northeast Power Plant, 
one of the most modern and efficient steam 
electric generating stations of the country, 
has enabled the company to discontinue 
its purchases of power and effect large 
economies in its power costs. 

Net earnings before depreciation, for 
the 12 months ended November 30, 1924, 
amount to more than 3.8 times annual in- 
terest charges on total funded debt, in- 
cluding this issue; and after depreciation 
in accordance with mortgage requirements, 
to more than 3.3 times such _ interest 
charges. 


As contrasted to an increase in total 
debt since November, 1920, of less than 
$8,000,000, sales of stock and reinvestment 
of surplus earnings during this period 
have placed in the business junior money 
to the extent of more than $14,000,000. 


THE GIRARD NATIONAL BANK of 
Philadelphia, in its Economic Review, 
dated February 14, writes as follows of 
iron, steel and building: 

“Outstanding are the conditions strongly 
persisting in the steel and oil industries, 
and in the markets for farm products. 
Pig iron production last month showed a 
gain of 12 per cent. over December, with 
a total of 3,367,000 tons. Additional fur- 
naces have been put in blast, so that 251 
were active February 1, having daily c¢a- 
pacity of 111,000 tons. This raises pig 
iron production to substantially the high 
rate reached March 1, 1924. As a whole, 
the steel industry also is operating at the 
highest since last March, and at a present 
average of about 88 per cent., compared 
with 76 per cent. a month ago, and 38 
per cent. last July. 

“Prices for finished steel have advanced 
some further, but still average lower than 
a year ago. Scrap and pig iron prices 
have reacted a little. There are some 
evidences that consumption is not taking 
steel quite as fast as the mills are turning 
it out, but there is ahead a very large 
further demand for steel in building con- 
struction by the railroads, automobile in- 
dustry and for other purposes. Evidence 
of confidence in the future, and beliéf in 
existing values for industrial stocks, is 
demonstrated in the offer of United States 
Steel common stock to employees for sub- 
scription at $125 a share, compared with 
$100 a year ago; Bethlehem Steel pre- 
ferred at $100 a share, to compare with 
$94; and Standard Oil Company of New 
Jersey stock at $35, against $33 a share 
last year. ; 

“The United States Steel Corporation 
was able to earn, in 1924, notwithstand- 
ing the period of depression in the indus- 
try, net income equal to $11.76 a share 
on its eommon stock, so that there was 
no difficulty in paying 7 per cent. on the 
issue, although, for the final quarter, the 
amount required was not quite earned. 
A large proportion of the business then 
was at the low prices contracted for earlier 
in the year. The Bethlehem Steel Cor- 
poration, on the other hand, reported sub- 
stantial improvement in results for the 
fourth quarter. Prospect is that the steel 
industry will accomplish reasonably satis- 
factory results for the present quarter. 


‘ 





—At the New York End 


When you are a customer of 
ours, you find that an additional 
effort is put behind all our ser- 
vices — effort which lifts these 
services out of the usual, mak- 
ing them human and thorough. 


NEW YORK CITY 
Capital, Surplus and Undivided Profits over $11,000,000 


“Building construction this year seems 
likely to fall under the total for 1924, 
which reached very large proportions, and, 
with what had been done in _ previous 
years, made good the bulk of the shortage 
in housing and office building which existed 
at the close of the war. At the same time 
the outlook is for increase in non-resi- 
dential building and public work construc- 
tion, and also for much building in small 
towns. All of this will easily respond to 
expansion in general business.” 


“THE AMERICAN BAR ASSOCIATION 
LONDON MEETING’—The members of 
the legal profession of the United States 
are indebted to The Frank Shepard Com- 
pany, well known publishers of Shepard’s 
Citations, for the compilation of this book 
which deseribes at first hand the impres- 
sions received by certain members of the 
American Bar Association of the conven- 
tion of the members of the American and 
British Bar Associations in London during 
the month of July, 1924. 

This meeting was of the highest im- 
portance in stimulating interest in the 
educational and constructive possibilities 
attendant upon the gathering together of 
the foremost exponents of the law of the 
great English speaking races. It is a 
self-evident fact that the development of 


law and the administration of justice in 
the United States has in many ways been 
accompanied by such statutory enactments 
and rules of procedure as to apparently 
render a hardship to the individual and to 
retard, instead of expedite, the wheels of 
progress in litigated eases. 

It is unquestionably true that in a great 
commonwealth composed of many smaller 
commonwealths, each one independent of 
the other, and yet so joined politically, 
commercially and socially as to make each 
one dependent upon the other in the rela- 
tions which must necessarily arise through 
the medium of commercial transactions, 
each unit, although to a certain extent 
sufficient unto itself, is in truth but an 
indissoluble part of the component body. 
To this may be attributed many of the 
complexities of American jurisprudence as 
it exists today. 

On the other hand, these complexities, 
arising as they do through the intercourse 
of sovereign states, have builded up a 
legal fabrie which, although perhaps intri- 
eate and cumbersome in many respects, is 
nevertheless of sufficient delicacy as to re- 
quire care in its reconstruction lest the en- 
tire edifice be not damaged in the effort 
to improve its supporting columns. 

The joint convention in London is the 
first step in the right direction. From 
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Capital, Surplus and Profits, $12,000,000 


Unexcelled Facilities Offered to Banks, Bankers and Trust 


Companies. 


the opportunities given the members of the 
American Bar Association to perceive and 
study the operation and effect of the ad- 
ministration of English law as exemplified 
by the practical manifestations accorded 
them through the courtesy of the digni 
taries of the English courts much may be 
accomplished in the future of a_ helpful 
and constructive nature. Furthermore, the 
associations established between the rep- 
resentatives of the legal profession of 
these great law giving countries cannot 
help but promote international will 
and be lasting benefit to the citizens of 
both nations. 

The articles contained in the book dedi 
eated to the London meeting of the Ameri- 
ean Bar Association are both interesting 
and instructive and should be read by 
every member of the legal profession in 
the United States. The publishers are to 
be commended for the enterprise and 
foresight which makes it possible for such 
a record to become so readily 
not only to the American practitioner but 
to all others interested in the efficient 
economical and expeditious administration 
of the law. 


good 


aceessible 


NATIONAL BANKS DISCUSS TRUST 
DEPARTMENTS—That national banks 
throughout the United States are keenly 
interested in the problem of whether the 
establishment of trust departments would 
be profitable for them was made evident 
at the Trust Department Conference held 
at the La Salle Hotel in Chicago on Jan- 
uary 20-21 under the auspices of the Na- 
tional Bank Division of the American 
Bankers Association. Trust officers of 
many banks were present to get new light 
on the intricacies of trust service, while a 
large number of officers of banks not pos- 
sessing trust departments also attended in 
an effort to find out if the establishment 
of such a department in their banks would 
prove profitable. 

The consensus seemed to 
field covered by the 


be that the 
individual banks 


Correspondence Invited 


factor in determin- 
department would 
developed that in 
communities 
suecessful, 
bank 


should be the decisive 
ing whether a trust 
prove profitable. It 
some small but prosperous 
trust departments have been 
and of valuable 
as a whole. In some other communities, 
possibly larger, they do not appear to 
have been so successful. 

It was declared at the 
there is room for at 


assistance to the 


conference that 
least one bank with 
trust service in every prosperous county in 
the United States. It evident, 
therefore, that as an outgrowth of the con- 
ference there will be «a considerable in- 
crease in the number of national banks in 
the United States possessing trust depart- 
ments. 

The program of the 
Conference follows: 

Call to order by Edgar L. 
president National Bank Division, A. B. 
A. Presiding officer, Charles W. Carey, 
chairman Trust Departments Committee. 

Address by Lucius Teter, president Trust 
Company Division, A. B. A., and president 
Chicago Trust Company, Chicago; “Na- 
tional Banks and Trust Work,” by N. H. 
Dosker, vice-president National Bank of 
Kentucky, Louisville, Ky.; “Operation of 
Trust Department in Smaller Community,” 
by John Allen, trust officer Citizens Na- 
tional Bank, Deeatur, Ill.; “Federal Taxa- 
tion Gifts Tax,’ by F. A. Schack, trust 
officer First National Bank, Fort Wayne, 
Ind.; “Relations with Clients,” by Hugh 
E. Wilson, trust officer Central National 
Bank, Peoria, Ill.; “Trust Accounting 
General Principles,’ by M. E. Reeve, trust 
officer Union National Bank, Philadelphia, 
Pa.; “Trust Department Publicity,” by 
Harold B. Allen, trust officer First Na- 
tional Bank, Kalamazoo, Mich.; “Trust 
Investments,” by A. H_ Bodholdt, vice- 
president Central Trust Company, Chicago, 
Ill.; “Wills,” by A. C. Livingston, vice- 
president and trust officer National New- 
ark and Essex Banking Company, Newark, 
N. J.; “The Trust Department as Financial 


seemed 


Trust Departments 


Mattson, 





The CONTINENTAL and 
COMMERCIAL 


BANKS 


CHICAGO 
Statements of Condition December 31, 1924 


CONTINENTAL and COMMERCIAL 
NATIONAL BANK °o CHICAGO 


Resources 


Time Loans. . ....-. “ + « $136,340,303.69 

Demand Loans .... . e - « 112,305,424.21 

Acceptances ... ° ele 8,923,180.04 

Bonds, Securities, etc. ° . 19,871,126.45 $277,440,034.39 
VU. S. Bonds and Treasury Notes ae ee . 47,787,390.81 
Stock of Federal Reserve Bank . ween ie ° 1,200,000.00 
Bank Premises (Equity)... . ‘ 7,900,000.00 
Customers’ Liability on Letters of Credit a a 6,232,204.52 
Customers’ Liability on Acceptances (as per Contra) 1,094,266.04 
Se ee a ee ee ee ee e 34,993.26 
Cash and due from Banks. . ...... ° 133,125,923.69 


$474,814,812.71 


. 


Liabilities 

Capltelh 2. 21 sw sw ce Sa a a $ 25,000,000.00 
ee 6 es oe 6% Oe ee ee 15,000,000.00 
Undivided Profits . . . . ‘ ‘ 5,714,734.88 
Reserved for Taxes . . é ae ‘ ‘ ‘ 2,173,405.29 
Circulation. . . ‘ a a oo e 50,000.00 
Liability on Letters ok Credit ar ae ee ee 6,878,470.10 
Liability om Acceptances .. . oe ee ee 1,697,756.11 
Deposits Individual . . . . .. . « $260,447,265.11 

ee ee « « « 157,853,181.22 418,300,446.33 


$474,814,812.71 


CONTINENTAL end COMMERCIAL 
TRUST and SAVINGS BANK 


Resources 
Demand Loans . . - « « « $ 13,410,554.38 
*U.S.Gov’t Bonds and ‘Treacury Notes. 36,141,083.49 
*Bonds due in 1925 to 1927 inclusive . 14 891,074.70 
*Other Bonds. . . . ero ae 9,549,464.89 
Cuh ond Dus trom: Banke occ co « S@ESR, 19008 $ 92,123,335.52 
ee a ee we Re ee ee eS 19,531,921.69 
* Adjusted to cost or market price whichever is lower. $111,655,257.21 
Liabilities 
Capital . 2. 2 6 0 0 0 2 0 0 ee © «0 $ 5,000,000.00 
Surplus ... aan ae ee ee ae ae 10,000,000.00 
Undivided Profits oe 1,013,914.08 
Reserved for Taxes, Interest ond Dividends 1,618,613.82 $ 17,632,527.90 


Demand Deposits ...... +--+ + $29,390,110.52 
Time Deposits ...... + ++ + 54,885,667.82 
Special Deposits . . . . 2. + + + « « 9,746,950.97 94,022,729.31 


$111,655,257.21 


Total Deposits ... . . $512,323,175 
Total Resources .... 586,470,069 
Invested Capital over . 61,000,000 





BAN KERS’ 
Third 
European Tour 


A DELUXE TOUR 
operated exclusively for 
bankers 


Embracing the best in 
tries—France, Italy, 
Germany, Holland, 
England. Even more 
and luxurious than the 
successfully operated 
Tours. 

This year three Continental 
aries offer a wide selection. 

Handsome illustrated book with de- 
tailed itineraries and complete in- 
formation mailed to Bankers upon 
request. 


LIFSEY TOURS, Inc. 


1472 Broadway, at 42nd St. 


New York, N, Y. 
LONDON 


seven coun- 
Switzerland, 
Belgium and 
extended 
previous 
Bankers’ 


itiner- 
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George Waverley Briggs, 
and trust officer City Na- 
tional Bank, Dallas, Texas; and “Insur- 
ance Trusts,” by Thomas C. Hennings, 
vice-president Mercantile Trust Company, 
St. Louis, Mo. 

The presentation of each topic by the 
listed speakers was followed by a general 
discussion in which delegates were urged 
to join freely. 

Edgar L. Mattson was toastmaster at 
the banquet, held January 20 at the Hotel 
La Salle, at which Melvin A. Traylor, 
vice-president American Bankers Associa- 
tion, delivered an address, “Nothing New.” 


Secretary,” by 
vice-president 


INDUSTRIAL ACCEPTANCE CORPO- 
RATION—The growing importance of au- 
tomobile financing is indicated in the an- 
nouncement in New York of the forma- 
tion of Industrial Acceptance Corporation, 
with a capital of $6,750,000, to handle the 
business of Studebaker dealers. The new 
company, which began business January 
1, will be international in scope and oper- 
ate as an affiliation of the Industrial 
Finance Corporation, which during the 
past five years has handled this business 
for Studebaker dealers, along with its other 
activities. Owing to the growth and im- 
portance of the business, Industrial Ac- 
ceptance Corporation has been organized 
to take it over and continue to handle it 


under exclusive contract with the Stude- 
baker Corporation. Its operations will 
cover the United States and Canada and 
during the year will be extended to Stude- 
baker dealers in Europe and_ South 
America, with especial reference to Brazil 
and Aregntina. In addition to its capital- 
ization of $6,750,000 and its confirmed 
bank credit lines with the larger banks in 
the principal cities, the Industrial* Ae- 
ceptance Corporation will continue to mar- 
ket two to twelve months’ collateral trust 
gold notes for the investment of short-time 
funds by banks, through its head offices 
in New York and branch commercial paper 
offices in Chicago and San Francisco. 


SEABOARD HAS NEW BRANCH 
BUILDING—A new uptown branch build- 
ing for the Seaboard National Bank is 
nearly completed at 24 East Forty-fifth 
street, New York. The new home is de- 
scribed as follows in a recent issue of the 
Seaboard Bank News. 

“The exterior has the dignity and im- 
pressiveness which rightly belong to a 
financial institution, being of black marble 
with pillars extending up two stories and 
finished in Corinthian style. A large win- 
dow extending the entire height of the 
main floor provides an ample flood of day- 
light to the ladies’ department, which is 


Back Numbers 
Wanted 


Our files have been de- 
pleted of copies of the Bank- 
ing Law Journal for February 


and July, 1920. 


We need these issues to 
make up complete sets of the 
Journal and are willing to pay 
$1.00 for each copy of either 
of these issues that may be 
sent in. 


The Banking Law Journal 


71 Murray St. 
NEW YORK CITY 





just to the left after you pass through the 
revolving doors of the main entrance. At 
present this room is being occupied by our 
officers until their space is completed. The 
walls of this room are handsomely finished 
in dark walnut, and side lights of a pleas- 
ing character help to give the place a cozy 
and restful atmosphere. 

“In the rear of this room are the tellers’ 
eages, loan, paying, receiving, special in- 
terest and auditor’s cages, in the order 
named. These have been so arranged as 
to provide a spacious lobby for the deposi- 
tors, and at the same time a wide passage 
extends along the rear, where the book- 
keeping department is located. 

“One of the novelties which has attracted 
a great deal of attention is the reproduc- 
tion in the floor of the lobby of the coins 
of different nations—a most appropriate 
and at the same time unique feature for 
the floor of a bank. 

“In the basement two vaults of excellent 
size are found, one for money and securi- 
ties, the other for the storage of records. 
There remain several large spaces which 
will be used as the branch expands, in ad- 
dition to the rest rooms for the employees.” 


NEW YORK TITLE AND MORTGAGE 
COMPANY—The New York Title and 
Mortgage Company’s past year has been 
the most successful in the history of the 
institution, President Harry <A. Kahler 
told the stockholders at their recent annual 
meeting. . 

During the year the amount loaned on 
bond and mortgage was $108,000,000, an 
increase of $31,000,000 over 1923. The 
amount of mortgages and mortgage certi- 
ficates sold was $103,000,000, an increase 
of $30,000,000 over the year before. These 
activities brought the company into con- 
tact with hundreds of brokers and attor- 
neys, with thousands of borrowers, inves- 
tors and holders of title insurance policies. 

“Operating results for 1924 record an- 
other advance over previous years, in vol- 
ume of real estate, title insurance and all 
the other allied activities of the company,” 
Mr. Kahler said. “On December 1, the 
company increased its capitalization from 
$6,000,000 to $7,500,000 to meet the re- 
quirements of its current business.” 


UNITED STATES TRUST COMPANY 
—The United States Trust Company of 
New York in its statement of condition as 
of January 1, 1925, shows some interesting 
figures bearing upon its holdings of in- 
vestment securities. The statement pre- 
sents in detail a list of all of the varied 
assortment of security issues held for in- 
vestment by the institution, with the pres- 
ent book value as compared with par value. 
The trust company reports total resources 


Local 
representatives 


—to make recommendations 
on Bonds, quote prices, and 
supply information. 


CHICAGO NEW ORLEANS 

NEW YORK SAN FRANCISCO 

BOSTON PHILADELPHIA 

LONDON MONTREAL 
TOKYO 


of $77,407,992 compared with $71,709,767 
a year ago; cash in its vaults and in 
banks of $8,746,168; capital, surplus and 
undivided profits of $20,073,168; real es- 
tate owned $1,000,000; stock and bond in- 
vestments of $15,360,750 carried at book 
value; bonds and mortgages of $3,701,132; 
collateral loans of $44,272,174: The com- 
pany’s deposits at the beginning of the 
year stood at $55,952,802. 


THE MELLON NATIONAL BANK, of 
Pittsburgh, Pa., announces an increase of 
$500,000. in its surplus, making a _ total 
surplus of $6,000,000. 

It is interesting and encouraging to note 
that the latest statement of this bank as 
of December 31, 1924, issued at the eall 
of the Comptroller of the Currency, shows 
an inerease in deposits of more than $19,- 
000,000 over their statement as of October 
10, 1924. 

Richard K. Mellon has been 
director of the Mellon National. 


elected a 


INTERNATIONAL ACCEPTANCE 
BANK—At the annual meeting of the In- 
ternational Acceptance Bank, Ine., of New 
York, George Stuart Patterson, of the firm 
of Geo. H. McFadden & Bro., of Phila- 
delphia, was elected a director. The senior 
officers of the bank were re-elected, and 
the following appointments and changes 














HE citrus fruit industry in Porto 
Rico has been developed entirely 
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in the past 25 years, Porto Rican grape- 
fruit either fresh or canned is famous. 
Annual exports of citrus fruits no~ 
amount to 750,000 boxes. 
financed many of the fruit people. 
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announced: John E. Shea, comptroller; 
C. B. Hall, assistant vice-president; W. T. 
Kelly, assistant vice-president; M. W. Wil- 
liams, auditor; E. A. Carter, assistant sec- 
retary; R. W. Proctor, assistant treasurer ; 
and W. T Sheehan, assistant treasurer. 
In his report to the directors, F. Abbot 
Goodhue, president, called particular at- 
tention to the great assistance received by 
the bank from its stockholding and asso- 
ciated friends and institutions abroad, 
whose advice and co-operation enabled it 
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National 
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200 Million Dollars Resources 
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to proceed with confidence in granting 
foreign commercial credits at times when 
conditions were particularly hazardous. 
The bank’s statement of condition as of 
December 31, 1924, demonstrates that it 
has enjoyed the most successful year of its 
existence. The balance sheet shows total 
resources of $104,200,000 at the end of 
1924, compared with $79,500,000 at the 
end of 1923, and in that period acceptances 
outstanding increased from $32,600,000 in 
1923 to $38,600,000 at the end of 1924. 








“LT hat all may know 
...at a glance” 


6 ey placing of a trade-mark on a loaf 
of bread may seem like a novelty, but 
the records show that bread was trade- 
marked as far back as the reign of Edward 
I of England, in the days when Crusades 
were still the fashion. 


“Tt was enacted,” read the archives, “‘that 
every baker shall have a mark of his own 
for each sort of bread, so that all people may 
know at a glance that which they buy.” 


Since far-away times —not merely in these 
modern days of advertised trade-marks— 
the maker’s name or mark on a piece of 
goods has been a pledge in which the public 
has placed great confidence. 


And because the directors of this bank are 
the real makers of its policies and actually 
direct its affairs, we publish their names 
every once in a while as a pledge to you. At 
the Seaboard, you can rest assured, you will 
find a sound banking connection and, along 
with it, a pleasant, unhurried and personal 
interest in accounts, regardless of their size. 
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ice-President 


THEODORE F. MERSELES 
President, Montgomery Ward & Co. 
ALBERT G. MILBANK, Masten & Nichols 


JOHN J. RASKOB 
Vice-President, E. 1. Du Pont de oe 


JOSEPH SEEP 


Chairman, South Penn Oil Co. 
S. STERN Vice-President 


JOSEPH B. TERBELL 
President, American Brake Shoe & 


Foundry Co. 
Cc. C. THOMPSON New York 
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President, Union Sulphur Company 
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